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SACRAMENTQO, CALI FORNI A
TUESDAY, FEBRUARY 22, 2000, 9:00 A M
---000---

HEARI NG OFFI CER BROWN:  Good norni ng

This is the tine and place for the suppl ement hearing
on behalf of the California Departnent of Fish and Gane's
Lower Yuba River Fishery Managenent Plan and a conpl aint by
the United G oups agai nst Yuba County Water Agency and ot her
parties to divert water fromthe Lower Yuba River in Yuba
County. This hearing is being held in accordance with a
Notice of Public Hearing dated Decenber 21st, 1999.

I am John Brown, a Menber of the State Water Resources
Control Board, and | will serve as the Hearing O ficer for
this matter. | will be assisted today by ny fell ow Board
Member, M. Art Bagget; Alice Low, Staff Environnental
Speci al i st; Ernest Mona, staff engineer; Dan Frink, staff
counsel . And Esther with Capitol Reporters is copying the
proceeding. |If you want a copy of the proceedi ng, check
with Esther later on in the day.

The purpose of this supplement hearing is to receive
rel evant, new information which was not available at the
time of the 14-day hearing in 1992 and whi ch shoul d be
considered by the State Water Resources Control Board prior
to adoption of a decision

The State Board wants to receive information regarding

CAPI TOL REPORTERS (916) 923-5447 7
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the condition of the fishery and other public trust

resources of the Lower Yuba River, the effects that Yuba

Ri ver Devel opnent Project facility and other diversions from
the Lower Yuba River may have on the resources. Appropriate
revisions to related rights pernits and |icenses and changes
in water diversion structures and practices needed to
protect the fishery and other public trust resources.

The State Water Resources Control Board's decision on
these subjects will be based on the conbined record of the
1992 proceedi ng and this suppl enent hearing. This hearing
will afford the parties who have filed a Notice of Intent to
Appear an opportunity to present new evi dence that addresses
the issues in the hearing notice.

After the hearing record has been conpiled and staff
recomendati ons are considered, the full nmenbership of the
State Water Resources Control Board will make a decision
After the State Water Resources Control Board adopts the
deci si on, any person who believes that decision is in error
wi |l have 30 days within which to subnit a witten petition
for reconsideration by the Board.

In addition to the evidentiary presentation, the public
is invited to make brief, nonevidentiary policy statenents
regardi ng the issues under consideration

Qur order of proceeding at this hearing will be to

begin with nonevidentiary policy statenents. Next we will

CAPI TOL REPORTERS (916) 923-5447 8
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proceed to introduction of staff exhibits, followed by the
evidentiary presentations of the parties who exchanged
witten testinony and exhibits prior to the hearing. Copies
of the Iist showing the expected order of the parties
evidentiary presentations are available at the front table.

Bef ore proceeding with policy statenments, | would Iike
to ask the representative of parties who will be presenting
evidence to identify thenmsel ves and whom t hey represent.

WIIl the representatives of those parties who intend to
present evidence in this proceeding pl ease stand, state your
nane, address and whom you represent so that the Court
Reporter can enter the information into the record.

W1l the person representing the National Marine
Fi sheries Service please stand. First give your nane.

MR. EDMONDSON: | am Steve Ednondson, the National
Marine Fisheries Service.

H O BROM: Steve Ednondson?

MR EDMONDSON:  Yes.

H O BROMN:. Spell your last nane, Steve

MR EDMONDSON: E-d-m o0-n-d-s-o0-n.

H O BROM: United States Departnent of Interior.

MR. GEE: Edmund Gee appearing on behal f of the
Department of the Interior.

H O BROM: California Sportfishing Protection

Al liance.

CAPI TOL REPORTERS (916) 923-5447 9
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MR. BAIOCCHI: Bob Baiocchi. | amthe agent for
California Sportfishing Protection Alliance. M mailing
address is P.O Box 1790, Graeagle, California 96103.

H O BROMN: Thank you.

South Yuba Citizens League.

MR. SANDERS: Lawrence Sanders representing SYRCL, 216
Main Street, Nevada City, California.

H O BROM: And M. Walter Cook representing hinself.

MR. BAIOCCHI: M. Brown, Walter Cook is on the way.
He hasn't arrived yet. He may be here a little bit |ate,
early this afternoon.

H. O BROWN: Thank you, M. Baiocchi.

Yuba County Water Agency.

MR. LILLY: Good norning, M. Brown. Alan Lilly, of
Bart ki ewi cz, Kronick & Shanahan, 1011 Twenty- Second Street,
Sacranmento, California 95816, representing the Yuba County
Water Agency. And with ne here this norning is Donn WI son,
t he Agency's Engi neer Adm nistrator and Curt Aikens, the
Assi stant Administrator.

H O BROM: Is that with a Kor C Curt?

MR AIKENS: Wth a C

H O BROMN: South Yuba Water District.

MR. M NASI AN:  Paul Mnasian, P.O 1679, Ooville,
California 95965.

H O BROMN: Cordua Irrigation District.

CAPI TOL REPORTERS (916) 923-5447 10
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MR. M NASI AN  Morning, Board Menbers, again, Paul
M nasi an.

H O BROAN: Brophy Water District.

MR. GALLERY: Dan Gllery, M. Chairman, 926 J Street,
Sacranment o 95814.

H O BROMN: Thank you.

Browns Valley lrrigation.

MR. BEZERRA: M. Brown, ny nane i s Ryan Bezerra,
Bart ki ewi cz, Kroni ck & Shanahan, 1011 Twenty- Second Street,
Sacramento, California 95816. W represent Browns Valley.

H O BROMWN. Western Water Conpany.

MR MORRIS: Mrning, M. Brown. Scott Mrris from
Kroni ck, Moskovitz, Tiednann & G rard, 400 Capitol Mall,
27th Fl oor, Sacramento 95814.

H. O BROMN: Thank you.

California Departnent of Fish and Gane.

MR. CUNNI NGHAM  Morning, M. Brown, WIlIliam
Cunni ngham Deputy Attorney General, 1301 | Street,
Sacranento, California.

H O BROAN: Mbrning.

California Departnent of Water Resources.

MR. SANDI NO. David Sandi no, 1416 Ninth Street, Room
204-6. ZIP code, Sacranento 94236-001.

H O BROMN: Thank you.

The gentl eman standing with the sweater.

CAPI TOL REPORTERS (916) 923-5447
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MR. GOTHROW Dave Got hrow, manager Linda County Water
District, 1280 Scale Street, Marysville, California 95901.

H O BROWN. Do you spell your |ast name --

MR, GOTHROW G o-t-h-r-o-w

MR. FRINK: Excuse nme, sir, | didn't hear whom you
repr esent ed

MR. GOTHROW | represent the Linda County \Water
District.

H O BROWN. Linda County?

MR. GOTHROW Li nda County.

H O BROMWN:. The handsone nan with the suspenders

MR. GRAHAM  Thank you, M. Brown. | am Don Graham |
represent Reclamation District 784 in Yuba County and nyself
as a Yuba County citizen. 1049 Anderson Avenue, Marysville,
California 95901.

H O BROMN: Thank you, M. G aham

And the other gentl eman.

MR. G LBERT: | amJohn Gl bert, President of Dry Creek
Mut ual Water Conpany, representing the Dry Creek Miutua
Conmpany. My address is 15 Pleasant G ove Road, Wheatl and,
California, 95692.

H O BROMN: \hich water company?

MR. G LBERT: Dry Creek Mutual Water Conpany.

MR FRINK: M. Chairnan, | just wanted to clarify.

believe that the |ast three speakers intend on maki ng policy

CAPI TOL REPORTERS (916) 923-5447 12
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statenments; is that correct?

UNI DENTI FI ED VO CE:  Yes.

MR. FRINK: They were not included on the |ist of
parties who intended to present evidence.

H. O BROMWN: Thank you for clarifying that, M. Frink

W will now hear from any speakers who wi sh to nake a
nonevi dentiary policy statenment. Policy statenents may
i nclude views of the speaker as well as nonexpert conments.
Policy statenents are subject to the foll ow ng provisions:

Persons naking a nonevidentiary policy statements will
not be sworn or asked to affirmthe truth of their
statements. Persons making policy statenents nust not
attenpt to use their statenents to present factual evidence,
either orally or by introduction of witten exhibits. At
the discretion of the Hearing O ficer questions nay be
addressed to persons neking policy statements for the
purpose of clarifying their statenents. However, persons
maki ng policy statenents are not subject to

Cross-exam nati on

Policy statements will be linmted to ten mnutes or
less. |If you wish to make a policy statenent and haven't
al ready done so, we would like you to fill out a blue card.

Who has the blue cards?
MR. MONA: There are sone right up here and sone

out si de.

CAPI TOL REPORTERS (916) 923-5447 13
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H O. BROMWN: Anybody need a blue card wi shing to make a
policy statenment that hasn't filled one out?

The first policy statenent will be from M. Banky
Curtis.

M. Curtis.

MR. CURTIS: Good norning. M nane is Banky Curtis. |
am Regi onal Manager for the Sacranento Valley Central Sierra
Regi on of the California Departnent of Fish and Gane.

Members of the Board and M. Brown, | am pl eased and
honored to appear before you on this very inportant matter.
Qur department appreciates your willingness to consider this
conpl ex and controversial matter. W believe, as | amsure
you do, that this river systemand the associated public
trust resources are extrenely inportant to the people of the
state of California.

As you may know, the California Departnent of Fish and
Gane has been designated by the State Legislature as a
trustee agency for the public trust resources of the State
of California. W take this responsibility very seriously,
and we're conmitted to protecting all those resources to the
best of our ability.

It is our intent to provide testinony that will provide
you with infornation to help you render a decision that wll
provi de protection for all of those public trust resources.

In addition, the California Departnent of Fish and Gane

CAPI TOL REPORTERS (916) 923-5447 14
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has received specific direction fromthe State Legislature
on several issues. W have been directed to undertake mgjor
efforts to restore sal non, steel head and anadronmous fish
That is found in the Sal mon, Steel head, Anadronous Fish
Program Act. And further that we develop a plan and a
programto double the natural popul ati on of sal non and

steel head trout resources and existing natural sal non and

st eel head habitat shall not be further dim nished.

We believe it is essential that the Yuba River system
be an integral part of any programto neet these |egislative
mandat es. You have asked that our testinony be limted to
new i nformati on obtai ned since your |ast hearing on the Yuba
River. W intend to conply with that request.

One of the npst notable itens we will address is the
change of status of two fish species found in the Yuba R ver
as they relate to the state and federal Endangered Species
Act. The spring-run salnon in the Sacramento Valley has
been state and federally listed as threatened, and steel head
in this area has been federally listed as threatened.

W believe that these listings make it inperative that
adequate fl ows, tenperatures, change in flow requirenents
and state-of-the art screens on water diversions are
i mpl enented to protect these species in this system W
believe that it is essential that your decision be in ful

conpliance with the California Endangered Species Act and

CAPI TOL REPORTERS (916) 923-5447 15
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the federal Endangered Species Act.

W intend to provide you with the information necessary
to make such a decision. Qur testinony will specifically
address the foll ow ng:

Water tenperature for adult spring-run em gration and
over sunmering, flow reductions during the spring spawni ng,
i ncubati on and emergence, water tenperatures bel ow Daguerre
Point Damto protect rearing and out-nigrating juvenile
steel head trout, adult sal nonid passage at Daguerre Poi nt
Dam changes in fish screening and the need for adequate
fish screens on water diversions, measures necessary to

protect and maintain the recently listed chinook sal nron and

st eel head.
Qur specific recomendations will include the
fol |l owi ng:

During the period from Cctober 1 through June 30, the
wat er tenperature shall be maintained at 56 degrees at
Daguerre Point Dam and 60 degrees at the Marysville gauge to
protect spring-run, fall-run and steel head.

Fl ows occurring on Septenber 1 should be maintained
thereafter to prevent dewatering of redds, |oss of
i ncubating eggs and energi ng spring-run chi nook

Fl ow reductions of not nore than 300 cfs could occur
wi th additional refinenment of acceptable reductions.

Fi sh screens neeting current Departnment of Fish and

CAPI TOL REPORTERS (916) 923-5447 16
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Gane National Marine Fisheries Service criteria should be
mai nt ai ned at all diversions, especially the Hallwod- Cordua
and Sout h Yuba diversions.

| nproved passage at Daguerre Point Dam during the adult
spring-run chi nook sal non and steel head trout em gration
peri ods.

W al so believe that the Draft Decision issued by the
Board provides significant inprovenents in flows,
tenperatures and resultant habitat conditions for anadronous
fish in the Lower Yuba Ri ver over those provided by the 1965
Agreement. We strongly recommend that the conditions in
that decision be inplenented i nmediately. Wile we agree
there nay be areas that nerit further study, those studies
shoul d be conducted after the conditions of the Draft
Deci si on are inpl enent ed.

In summary, it is our position that the listing of
spring-run chi nook sal nbn and the steel head are significant
changes that require additional consideration by the Board
and that further neasures are needed to provi de necessary
protection. W also believe the Draft Decision makes
substantial inprovenents in the conditions for many aquatic
speci es and should be inplenented i nmediately. It is also
our position that the decision of this Board nust be in
conpliance with the state and federal Endangered Species

Act .

CAPI TOL REPORTERS (916) 923-5447 17
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Thank you very nuch for the opportunity to
partici pate.
H O BROMN: Thank you, M. Curtis.

M. Tib Bel za.

MR. BELZA: Good norning, M. Chairman, Board Menbers,

staff and | adies and gentlenen. M nane is Tib Belz
Except for ny years at U C. Davis, | have |ived

entire live in Yuba County. | have been Yuba County

a.

ny

Director since 1989. In 1991, '92, '98 and '99 | was

chai rman of that board. From 1989 through 1992 | was a

menber of the Yuba County Board of Supervisors and
chairman of that board in 1990.
I have been on the Board of Directors for North

California Water Agencies since it was forned in 199

was chairman of NCWA from 1992 to 1998. | currently serve

on the Bay-Delta Advisory Council and have been since its

i nception in 1994.

was

ern

2, and

| testified before this body during the State Water

Resources Control Board's 1992 Lower Yuba River hearing and

| participated in |last week's field investigation

During the 1992 hearing, | testified in detai

about

t he Yuba County Water Agency's concerns about the Lower Yuba

Ri ver Fishery Managenent Plan that the California Departnent

of Fish and Gane issued in 1991. CQur basic concern was that

t he proposed instream flow and wat er tenperature

CAPI TOL REPORTERS (916) 923-5447
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requirenents in that plan would have required the Agency to
rel ease huge anounts of water from New Bul | ards Bar
Reservoir to fl ow down to the Yuba R ver past Marysville,
and, as a result, the farners of Yuba County that depend on
Yuba Ri ver water would have suffered huge deficiencies in
their water supplies.

Unfortunately, the Draft Decision issued by State Water
Resources Control Board staff |ast year raises the sane
concerns. The hydrol ogi cal nobdeling work of the Agency's
consul tants and the independent hydrol ogi cal anal ysis by
t he Departnent of Water Resources' engineers both confirm
that the instreamflow requirenents in the Draft Decision
woul d have nany substantial negative inpacts on water users
in Yuba County. These inpacts would be nuch worse if the
State Board were al so to adopt the proposed tenperature
standards in the Draft Decision

These proposals are particularly frustrating to the
Agency because they seek to use water from New Bul | ards Bar
Reservoir to optimize fish habitat in Lower Yuba River, even
t hough New Bul | ards Bar Reservoir never had any substanti al
adverse inpacts on the fish in the lower river. In fact,
New Bul | ards Bar Reservoir actually has substantially
i mproved conditions for these fish by increasi ng sumer
flows and reduci ng sumer water tenperatures.

During the 1992 hearing, Yuba County adm nistrator Fred

CAPI TOL REPORTERS (916) 923-5447 19
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Morawczi nski testified in detail about the extrenely
depressed and social and econonmic conditions in Yuba County
and the inportance of reliable agricultural water supplies
to Yuba County's econony. M. Morawczinski explained how
curtailed surface water supplies would lead to reduced
agricultural production which in turn would | ead to reduced
enpl oyment, reduced spending, continue to increase poverty,
reduce property tax and sal es tax revenue, |ack of economc
growt h and continued high rates of crine, drug abuse and
donestic viol ence.

Unfortunately, these extrenmely poor econonic
conditions continue to exist in Yuba County today, despite
the recent econonic boomthat nuch of the rest of
California has seen. Yuba County's enploynent rate of 15.6
percent still is one of the highest in California and even
one of the highest in the United States. Per capita incone
in Yuba County ranks 53rd out of California' s 58 counties.
Since 1992 Yuba County's agriculture has increased its use
of surface water supplies fromthe Yuba River, the recent
conpletion of Dry Creek Miutual Water Conpany's surface water
delivery system added 4, 700 acres to Yuba County's acreage
that is irrigated fromthe Yuba River. \Wheatland Water
District is developing a systemthat will irrigate an
addi ti onal 16,000 acres of farm and in Yuba County.

An adequat e surface water supply remains the key for

CAPI TOL REPORTERS (916) 923-5447 20
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economi ¢ recovery in Yuba County. |If the State Water
Resources Control Board were to adopt a decision that would
cause substantial deficiencies in the Agency's delivery to
its customers, then the economc picture in Yuba County
woul d be bl eak and there would no hope for any sustai ned
economni c recovery.

As a Yuba County native who has spent many days boating
and fishing on the Lower Yuba River, | also can attest to
the i mportance of a viable Lower Yuba River fishery for the
County. The key here is balance. Neither the 1991
Department of Fish and Gane plan nor the State Board's Draft
Decision would lead to a reasonabl e bal ance anpbngst the
conpeting uses of Yuba River water. |Instead, these
proposal s woul d unreasonably and unfairly sacrifice Yuba
County agriculture in an attenpt to optimze fish habitat.

Fortunately there is a solution. The solution is the
proposal that has been devel oped by the Agency's consultants
and that they will explain in detail during this hearing.
This proposal would continue to naintain fish in the Lower
Yuba River in good condition and al so woul d | eave adequate
supplies for the water users in Yuba County that depend on
the Yuba River water. | urge you to adopt the Yuba County
Wat er Agency's proposed fl ow requirenents.

And | think one thing that we have learned, and it is

i mportant that we are able to put in newinformation in this

CAPI TOL REPORTERS (916) 923-5447 21
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hearing, and we appreciate the opportunity to do that. And
one of the best bits of information we can | ook at is that
since 1992 to now, the year 2000, with no edict from any
court, no proposal, sinply a cooperative effort between the
Agency and the various agencies that we have to work with to
i mprove the health of the fishery in Yuba County, | think we
can see that the record stands for itself. And | hope that
you will ook at that record with an open m nd and
appreciate the tine to speak today.

Thank you.

H O BROMWN: Thank you, M. Belza, and thank you again
for hosting the tour for all us last week.

M. diff Schulz.

MR. SCHULZ: Mbrning.

H O BROMW: Mrning, M. Schulz.

MR SCHULZ: | amdiff Schulz, appearing today on
behal f of the Water Contractors. W are not parties in this
proceedi ng and hoped that we would not have to be, and stil
hope we will not have to be.

I am here for one purpose only. And that is when the
testimony was received in early February, we found that
Exhibit S-YCWA 22 was a change petition which was put in for
t he purposes of authorizing a water transfer of the water
that m ght come down the Yuba River as a result of this

proceedi ng. And Yuba Exhibit S-YCWA 11, the testinony of
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Donn W1 son, around Pages 9 and 10 refers to this.

Now up until that time, the State Water Contractors had
no idea that this issue mght be before the Board in this
proceeding. Wy | amhere this norning is to ask
clarification as to whether the Board is going to consider
the petition to transfer as part of this proceeding. | have
never seen a transfer petition conme into a hearing like this
as an exhibit, possibly, therefore, bringing issues that
woul d ot herwi se be considered in a separate proceedi ng on
the transfer petition into this hearing.

| have heard fromyour staff that the transfer petition
itself has been sent over to your -- whatever it is,
what ever section of the State Board that handles those, and
there will be a separate notice on that. Neverthel ess, we
are concerned whether or not in rendering the decision in
this matter the Board nmight nake determ nations which go to
t he question of whether those flows once they | eave the
nout h of the Yuba River stay in control of the Agency and
constitute water available for transfer

This is a very difficult mxed issue of |aw and fact.

It could depend on whether or not the water that you require
as additional natural flow to be passed through or rel eases
of stored water. It could turn on the question on whet her
the water is required to be released for mtigation purpose.

If it is mtigation requirenment then that raises questions
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of whether water tenporarily stored and |ater restored for
fishery purposes ever becomes water appropriated by the Yuba
County Water Agency for consunptive uses. There is question
of how t hey nai ntai ned control, which you are required to do
under the Water Code. And there would be questions as to
why this water would be treated differently in terns of
transferability to the water they currently put down the
system for fishery purposes.

So, ny appearance for the State Contractors today is to
try not to be in this proceeding and not to have to
participate and ask for a late right to cone in and
cross-exam ne witnesses and put in briefs. W would ask
that this proceedi ng not consider the questions of the
status of the water once it |eaves the nmouth of the Yuba.

W don't see that as sonmething that is relevant to the
guestion of what are the fishery needs on the river

| know that Yuba has probably put it in because they
want that third issue that you read off this norning as what
permt terns and conditions should be placed in order to do
the fishery protection actions. But, again, | don't see how
that particular issue requires you to deci de what the status
of the water is ones it |eaves the Yuba.

We hope that that will be considered in a separate
proceeding on the transfer petition and would ask the Board

to clarify the extent to which that transfer issue will be
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at issue in this proceeding.

H O BROMN: Thank you, M. Schul z.

Per haps, M. Frink, you can address that in your
openi ng remarks or soneplace later on in the day.

MR. FRINK:  Ckay.

MR, LILLY: M. Brown, just for the record, before the
State Board renders a clarification on that issue, we would
li ke to be heard on that issue, as well.

H O BROM: Al right, M. Lilly.

The next card is M. Donald G aham

MR GRAHAM M. Chairnman, | thank you very nuch for
the opportunity to appear before the Board today. | am Don
Graham | have been a resident of Yuba County for 35
years and have been a board nenber of Reclanation District
784 these past four years, and | am a survivor of the 1997
New Year's fl ood.

Recl amation District 784 has the nmaintenance
responsibilities for 37 mles of the state's | evees al ong
the Yuba and Feather Rivers. These |evees protect the
conmmunities of Aivehurst, Linda, Arboga and the surrounding
I and.

In 1998 the Armmy Corps of Engineers identified that the
popul ation and property at risk to flooding is 14,900 people
and $404.6 nmillion of property. |In addition to |evee

services, the Reclamation District is responsible for
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provi di ng drai nage to 30,000 acres of land. Overall, we are
one of five reclamation and | evee districts responsible for

| evee services that provide flood protection to the

| ow | yi ng popul ation and property in Yuba County.

Yuba County has a high risk of flooding because the
Yuba River runs through the nmiddle of the county and the
Feat her River runs along the western boundary. Today, the
Yuba River has the | east ampbunt of dedicated fl ood storage
space conpared to its total runoff of any Central Valley
river.

H story has shown that the Yuba and Feather Rivers are
capabl e of killer floods. Since 1950 over 40 |lives have
been lost in the area. Over one-half of the Yuba River
wat ershed is now uncontrolled for flood flows. Since the
conpletion of Oroville Dam on the Feather River and the New
Bul  ards Bar on the Yuba, there have been two mmjor fl oods
within Reclamation District 784. In the 1986 and the 1997
floods four people lost their lives. Over 5,000 homes and
busi nesses were danaged or destroyed with the cost of the
damages being in the $250, 000, 000 range.

Yuba County has made significant steps towards inproved
flood protection only because of the Yuba County \Water
Agency's | eadership and financial resources. The Agency
built the New Bullards Bar Damthat provides the only

dedi cated fl ood storage space on the entire Yuba River
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system Then it initiated a flood control study with the
Corps of Engineers. It initiated its own studies and paid
for local share of flood projects. Since 1986, the Yuba
County Water Agency has invested about $10, 000, 000 and
conmitted even nore nillions of dollars in flood protection
efforts.

O these dollars Reclamation District 784 has been the
beneficiary of 3.7 mllion in grants and 1.2 nmillion in
| oans for |evee repairs and i nprovenents. Even with these
efforts, we have one of the lowest, if not the |owest, Ievel
of flood protection for a |arge populated area in the
state. After the 1997 flood the Arny Corps of Engi neers
recal cul ated the flood frequency curve for the Yuba and
Feather Rivers. The result is that a flood within
Recl amation District 784 is 40 percent nore likely to occur
than previously cal cul at ed.

Even with the conpletion of the Corps' Yuba Basin Flood
Control Project, our flood risk is way too high. The 15,000
peopl e and their $400, 000,000 in property protected by
Recl amation District 784 mumintained | evees have a 72 percent
hi gher chance of flood damage than the chance of a house
fire in Sacranento

I am thoroughly convinced that wi thout the Yuba County
Wat er Agency we woul d not been able to afford the | oca

share of dollars to make these flood protection
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i mprovenents. The Agency has been the sole source of |oca
share funding for those projects.

Yuba County is one of the poorest counties in the state
wi th consistently high unenpl oynent and does not have the
financial resources for these investnments. As supporting
evi dence of this, our nore prosperous Sutter County
nei ghbors who have a sinilar risk have not been able to
raise the $2.6 mllion for the |ocal share flood control
projects which are all ready to go

The Yuba County Water Agency has been able to afford
providing these flood protection funds because of the water
transfers fromthe New Bull ards Bar Reservoir.

It seems to ne, M. Chairnman, that these Lower Yuba
Ri ver proceedings threaten to take away this source of
funding. As | understand it, your task is to bal ance the

wat er need for the fishery and ot her beneficial uses. |

bel i eve that your decision will also bal ance the prospects
for inmproved public safety. |If the water Agency loses its
ability to make future water transfers, there will likely be

nore lives |ost and nore property danaged.

| have al so attached sonme pictures of the nost recent
flood experience. The first picture relates to a U2
satellite photo that was taken directly over Marysville
before and during the flood period. You can see that

Marysville during high water tines was nothing nore than an
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island cup. And in the follow ng pictures you see the
hel i copter hovering over ny house and rescuing ny w fe and
me fromthe roof of our house as 12 feet of water swrled
around it.

In the center of the page is the Dana & Dana warehouse
with flood waters up to 20 feet deep surrounding it. You
see bins and swerved products and other agricultura
products floating in the water. What we don't see is the
mllions of dollars of farm nmachinery that were contai ned
i nsi de those buil dings.

There is also a lumber mll, a molding mll, that was
seriously damaged and put out of business for several weeks
as well.

The bottom pictures are an upscal e housing tract with
homes rangi ng from 250- to $400,000 a copy, and you can see
t he danage that occurred to those.

In conclusion, |adies and gentlenmen, please don't
hi nder the Yuba County Water Agency's ability to continue
its unselfish role of aiding the residents of Yuba County,
and | thank you for your tine.

H O BROM: Thank you, M. G aham

Davi d Sandi no.

MR. SANDI NO. Good norning, M. Brown, Menbers of the
Board, staff. M nanme is David Sandi no, and | am appearing

on behal f of Department of WAter Resources.

CAPI TOL REPORTERS (916) 923-5447
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The departnent will not be subnitting a case in chief
for this hearing. But we will be presenting as one witness
one of our engineers, Sushil Arora, who has asked to testify
at the request of the Board staff. He will be appearing as
a Board witness only and not as part of DAR s case. W also
intend to participate on cross-exanination and rebutta
wher e appropri ate.

The main purpose of our opening statenent today is to
| et the Board know about our concerns related to the
proposed change of use and point of diversion submtted by
Yuba County Water Agency in part of its evidence packet.

The petition proposes that the new point of diversion as a
State Water Project Banks punping plant and CVP Tracy
punpi ng plant and that the new place of use is State Water
Project and Central Valley Project service areas.

The petition has asked that Lower Yuba water released
for instreamflow purposes be available for transfer once
the instream purpose on the tributaries are acconpli shed.

We agree with the comments of M. Schulz that the
nmerits of this petition should be heard in a separate
proceeding. W believe that the petition raises |arge
policy questions about the status of instreamflow rel eases
all around the state. W also believe that the petition has
the potential to interfere with the water rights of the

Department of Water Resources because the petition proposes
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to transfer water fromthe diversion of natural flow when
the water is needed to help neet Delta water quality
objectives. |In other words, the water -- the petition
proposes to transfer water when term'91 conditions exist.

W believe that it would be appropriate for the Board
to clarify at the start of this proceeding the status of the
petition. W believe that the notice for this hearing did
not include the status of the water once it reaches the
Delta, and we believe it would be helpful if later on in the
proceedi ngs the Board did include that statenent in the
record that it was not noticed.

Thank you.

H O BROMWN: Thank you, M. Sandino

Next speaker is M. Charles Mathews.

Mor ni ng, M. WMat hews.

MR, MATHEWS: M. Chairman, | am Charles Mathews, 8800
Mat hews Lane, Marysville, California. | have been a
director of the Cordua Irrigation District since 1964, and
inthe nmddle '80s | served two or three ternms on the Yuba
County Water Agency as a representative of the irrigation
and reclamation districts north of Yuba River

| would urge you to consider what the State Water
Project contractors and Departnent of Water Resources is
saying. Wen | canme on the board -- excuse nme, before we

cane on the board Cordua Irrigation District and the

CAPI TOL REPORTERS (916) 923-5447 31



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Hal | wood and BVID were the only diverters out of Yuba River
When the ' 76-77 drought came about, they had no carryover
storage fromthe year before, so they could not even neet
our basic water rights, let alone get us any suppl enental
water. They used the theory that it was an act of God and
there was no water avail able.

After that tine the irrigation districts and the
reclanation districts becane nore involved with the Agency.
We passed an act in the Legislature which appoi nted one
menber of the water Agency fromthe north and one fromthe
south. At the time when | cane on the board, which was in
the early '80s, the only incone of Yuba Water County Agency
was the tax base fromthe county, and | believe it was in
the area of 60- to $70,000. CQut of that they had to pay
some David G unsky noney and the PG&E paid for the staff and
the running of Bullards Bar.

When | left the Agency approximately six years |ater
they had many nillions in their bank account, it was
primarily because we | ooked at the PGE contract, and the
P&E contract had different -- when the water was at a
certain level the PGE could rel ease water under only
certain conditions. Wen it was above a certain point, they
could release as nuch as they wanted. W were able to take
that position and, working with PGE, we were able to

conserve water through reregulation. It was John T. Ring, a
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menber of the hydro comittee that brought this up. John T.
Ring with Bookman and Ednondson worked with the State Water
Project contractors and the Departnent of Water Resources to
approve that the water we had was controlled water that the
Agency had control over. That was the source of the

i ncone.

In the year later there was some objections fromthe
two previous speakers about the refill criteria, and we
wound up neeting the refill criteria. Basically, we could
only refill the damon areas that we had sold water when the
Delta was, | believe it was called, out of balance. So,
havi ng said that, that put the Agency on a track where it
was able to generate sone incone.

Wth that noney and also help fromthe |ocal farners,
we devel oped what was calling the South Yuba Water System
whi ch brought water to Brophy, South Yuba, now this new
mutual water district and to Weatland. Wthout the help of
the water transfers the Agency woul d have had no noney for
this. More inmportantly, the Yuba River inny lifetime --
when | was a Boy Scout in the early '50s, | renmenber serving
Thanksgi ving nmeals at the Marysville Auditorium '55 we
hel ped buck houses out of Yuba City; and '86 hel ped buck out
houses in Aivehurst; in '96 | did that again.

So, in a short period of tine the Yuba R ver

Marysvill e-Yuba City area has been substantially inpacted by
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floods. The only incone that the area has to make matching
funds is the Agency. And as you can see, there is quite an
area of contention already devel oping that if you assign
nore water -- let ne back up a little bit.

The fisheries in an approxi mate amount the Yuba County
Wat er Agency gi ves about 350,000 acre-feet of water. Sone
of it would be natural flow, a lot of it out of storage,
especially in the fall when the requirenents are 6- to 700
cfs from I|ike, Cctober to January. Wen we got in the '76
drought, we had to make provisions for that water. That
brought us down to the nmini mum pool which then didn't |eave
water for the basic water rights.

Having said that, | would like to rai se one other issue
and if our capacity of our Bullards Bar Damis around
966, 000, we have a m ni mum pool of 234, we had a usabl e poo
of 722, | have these here if you would like to -- in the
exhibits that will be entered |later by the Yuba County \Water
Agency. | am not sure what your ruling was on presenting
you with nunbers. But if you look on the bottom the
capacity when you take out of the mininumpool, that gives
usabl e of 732. Wen we also during the wintertime have a
170,000 acre-foot flood reservation which we can't invade,
we have to imediately put it back out. So in the
wintertine we only have a usable pool of 500-, I can't read

my witing, 562,000. |If you hook at the area of the rest of
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the projects, primarily on the Mddle Fork and the South
Fork, you will notice there is about 280,000 acre-feet.

That is storage that is not subject to this hearing. And
nost of this water year, in dry years especially, goes out
of the basin, so it is not even good for the fish during the
times you want.

If you would | ook at this other exhibit fromthe
Agency, you will notice in an average year --

H O BROWN. Excuse me, M. Frink, do you have a
conment ?

MR FRINK: | believe, M. Brown, we are getting beyond
the scope of policy statenments and into di scussion of
exhi bits.

H O BROM: | think, M. Mthews, you m sspoke. These
are not exhi bits?

MR. MATHEWS: They will be exhibits. Al | amtrying
to do as to policy is to whether the Board picking on the
Yuba County Water Agency is the sole issue or whether if
there is sone pain to be shared for the fisheries, it should
conme fromall of the storage people on the Yuba River.

The other exhibit that | just passed out, you wll
notice in an average 50 percent -- pardon me, in an average
-- | need to find --

H O BROM: You're like the rest of us, Charlie, you

have to put on your gl asses.

CAPI TOL REPORTERS (916) 923-5447 35



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. MATHEWS: Thank you

If you were to look in the I ower right-hand corner, you
will notice between an above nornmal year and a bel ow nor nal
year, approximately 25 percent of the water is not
controll ed by the Agency and nost of it does not even go
into -- well, it is part flow, so it goes to the Bear and to
the Arerican River. So if the Fish and Game is right, that
we need nore water to neet the Endangered Species Act, we
woul d submit to you that it shouldn't be borne by the Yuba
County Water Agency al one.

H O BROMN: Thank you.

MR. MATHEWS: Thank you very nuch for your tine,

M. Chairnman.

H O BROMN. Next policy speaker M. David Gothrow.

MR GOTHROW | would like to thank you, M. Chairnan,
for the opportunity to speak this mbrning. M nane is Dave
Got hrow. | amthe manager of Linda County Water District.

| have been a resident of Yuba County for 33 years. |
live in the Arboga area which is seven niles south of
Marysville. Perhaps sonme of you saw the TV coverage of the
'97 flood. Arboga had quite a bit of coverage during that
tragic event. As a matter of fact, that is the same area
that three people died in during the '97 flood.

My famly and | lost our honme along with many of our

nei ghbors, so flooding is a real problem | have sone
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additional flood experience. 1In 1986 | spent the evening of
February 20th hel ping to evacuate 24,000 people fromthe
area that | work in, the Linda and O ivehurst area.

The district at that tinme suffered enornmous danage
because of that flood. W lost a good part of our
infrastructure, our two punping stations, all the electric
conponents. It was quite a while before we got back on our
feet.

I would like to describe the district alittle bit. W
provi de water and sewer service to a popul ation of about
9, 000 people. W have about 2,800 service connections, al
of themare netered. The district's water supply is from
five water wells, groundwater. And the groundwater table in
the district is directly influenced by the agriculture
punpi ng that takes place in the area.

My concern is if the Yuba County Water Agency is
mandated to rel ease nore water, the increased demand to
| ower the water tenperatures could result in the farners
punpi ng nore groundwater. O course, this will drop our
water table and result in increased punping costs to the
custoners of an al ready depressed county and district.

Let me provide you with sone statistics. | think M.
Bel za el aborated quite well on the econonic condition of
Yuba County. The early '"90s -- | had to do some background

work in order to qualify for a loan for what was then the
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Farners Home Administration. W were trying to nake sone
wat er i nmprovenents in the area. | got ny statistics from
the 1990. Let ne provide you with those.

The nmedi an i ncone for Yuba County in 1990 was $24, 364.
The state average was $40,559. The nedian i ncome for the
uni ncor por ated area of Linda was $20,007. The unenpl oynent
rate for the area historically averages 12 to 15 percent.
Facts substantiate that this is an econonically depressed
county. Any additional cost for water service will only
exacerbate this probl em

| think at the tinme | did this we ranked -- Yuba County
ranked 56 out of 58 counties economically. | think M.
Bel za said we have now nmoved up to 53, so | guess there is
sone progress bei ng nade.

Li nda County Water District is an integral part of the
East Linda Specific Plan which enconpasses 1,760 acres east
of the Linda community. This plan projects a | and use
desi gnation containing 6,000 residential dwellings, 23 acres
for businesses and comercial uses and 175 acres for parks
and schools. The Specific Plan estimates ultinate
popul ati on of 16,000 for the planned area. This, of course,
is contingent upon avail able supply of ground and/or surface
wat er .

In Decermber 1984 Linda County Water District got into a

service contract with Yuba County WAter Agency resulting in
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the allocation of Yuba R ver water through the Agency's
water rights on Yuba River. This contract allocates a

maxi mum of 5,000 acre-feet of water per year to the Linda
County Water District fromthe Yuba R ver. The guarantees
of this water supply is absolutely essential for ensuring
the planned growth in our district service area. Wthout an
adequate water supply the growh acconpani ed by increased
job market and tax base will be inpossible.

It is my opinion that Yuba County Water Agency is
presently the best thing that has ever happened to Yuba
County. M. Mathews -- excuse nme, M. Grahamtouched on it
pretty well, how they have hel ped all the agencies having
anything at all to do with water, whether it be irrigation
districts, municipal districts, reclamtion districts, so
forth, they have all heard every one of us. M district
al one, since | have been there, we have received $500, 000
fromthe district in grants -- from Yuba County Water
Agency, | should say, in grants that hel ped me replace about
three mles of 45-year-old rusty steel, |eaking pipelines
which really inproved the water quality in the area. And
this is just but one exanple.

I think there is a realization by everybody here that
the decision that is going to be nmade regarding this thing
will have terrific inmpact on the economics of Yuba County

shoul d the ruling go agai nst Yuba County Water Agency.
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Because everything in Yuba County is related to the water,
the M&I, the irrigation districts and | evee districts, they
are |ifeblood of the county and all decisions regarding this
usage, as | stated, will inpact every single resident of the
county.

And | would like to thank you for your tine and the
opportunity to speak.

H O BROMN: Thank you, M. GCothrow.

M. John G bert.

MR. G LBERT: Good norning, M. Brown. | am John J.

G lbert representing the Dry Creek Mutual Water Conpany. |
am a wal nut grower with orchards Iying along the Bear River,
just to the west of Wheatl and.

Dry Creek Mutual Water Conpany is a conpany that is
still in formation. W just conpleted the [ast portion of
our project and will begin water deliveries on the bal ance
of that project with this grow ng season.

We have a project that in total cost is alittle over
two and three-quarter nillion dollars. Half of that cost
was granted -- not half of that, but half of the cost of our
mai n distribution systemwas granted by the Yuba County
Wat er Agency, and the other half is being financed by the
Agency with the Dry Creek Miutual Water Conpany paying for
that through our water purchases.

Even this will result in water costs as nuch as 75
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percent greater than growers in that area are currently
spending; we are willing to bear that additional cost burden
in order to ensure us of a high quality, reliable water
source. Not only is the water going to cost nmore just for
t he purchase, but growers such as nyself will be required to
put in additional facilities in order to utilize that water
In my case | will be spending in excess of $150,000 in order
to add punps to tie into the distribution systemand connect
it to nmy solid-set sprinkling system

The Dry Creek Mutual Water Conpany was one of the | ast
contractors to contract for water with the Yuba County Water
Agency. So we would be one of the first who would be cut in
the case of a reduction in the water supply. |If that should
happen, with the additional investnents that growers have
made plus we will continue to have to pay for the cost of
the project whether water deliveries are nmade or not, for
some growers in the area it would be an econonic disaster
Yuba County Water Agency has submitted a plan which | think
will serve the needs of the fishery as well as provide water
for the contractors buying water fromthe Agency. And
woul d urge the State Water Resources Control Board to accept
the plan that the Yuba County Water Agency has submitted.

Thank you for the opportunity to speak.

H O BROMN: Thank you, M. Gl bert.

That concludes the policy statements unless there is
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sonmeone that we have m ssed.

Anybody el se wi shing to nake a policy statenment?

MR. AIKENS: Chairman Brown, | got word this norning
that JimWller fromDistrict 10 Levee Conmission is in the
hospital and was unable to make it. Although I don't
represent themat all, | was asked to pass on this nmessage
and see if he could attend and address this Board at a | ater
dat e.

H O BROM: JimWller?

MR AIKENS: JimWallers.

H O BROM:. Wwo is he with?

MR Al KENS: Reclamation District 10.

THE COURT REPORTER: Can | have your nane, please?

MR. AIKENS: M nane is Curt Aikens.

H O BROMW: M. Aikens, you or M. Wallers can advise
me when he is able to show, and at that time we will accept
a policy statenent fromM. Wallers.

MR. AIKENS: Thank you.

H O BROM:. M. Mathews.

MR MATHEWS: Can we al so do the same? Bob Ednonston
fromthe Bear's Water District was one of your policy people
on the list. He is out of the country, but we will be back
to your second part of the hearings in the first week of
Mar ch.

H O BROM: Do the same for M. Ednondson, thank you.
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MR. MATHEWS: Thank you.

H O BROMW: M. Mthews and M. Aikens, you m ght
advi se those gentlenmen, if you see themor hear fromthem
to let me know that they are available for a policy
statement and we will accept the policy statenent at that
time.

MR. MATHEWS: Thank you, M. Chairnan.

H O BROMW: W will now nove to the evidentiary
portion of this hearing. After introductions of staff
exhibits we will receive testinony fromthe participating
parties in this follow ng order:

Nati onal Marine Fisheries Service, U S. Departnment of
Interior, Fish and Wldlife, California Sportfishing
Protection Alliance, South Yuba River Citizens League, M.
Wal ter Cook, Yuba County Water Agency, South Yuba Water
Agency, Cordua Irrigation District, Brophy Water District,
Browns Valley Irrigation District, Western Water Conpany and
West ern Aggregates, California Departnent of Fish and Gane,
California Departnent of Water Resources.

Al'l parties who present evidence in this hearing may
make an openi ng statenent explaining the objectives of your
case, the major points to be made and the rel ati onship
bet ween the maj or points and the key issues in the hearing
notice. Opening statements will be I[imted to 20 minutes or

| ess. Each party's case in chief will include their witten
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testimony, exhibits and oral sumaries of witten
testinmony. As stated in the hearing notice, each witness
may give a brief summary of their witten testinony, not to
exceed a maxi num of 20 m nutes. Each party shall limt the
direct testinony of their case in chief to a total of two
hours or less for all witnesses the party presents. | may
extend the time allowed for the presentation of a party's
case in chief upon a showi ng of good cause, but | urge the
parties and their witnesses to nake their presentations as
conci se as possi bl e.

Al'l parties are advised the witten testinony adnmtted
into the record is accorded the same status as oral
testinmony. Each party's witness will be subject to
cross-exam nation by other parties presenting evidence, the
State Water Resources Control Board staff and Board Menbers
i mediately followi ng the presentation of the party's case
in chief.

| ask that cross-examnation be limted to 20 m nutes
per witness or 20 nminutes per panel of witnesses. | will
extend the time all owed for cross-exam nati on upon a show ng
of good cause. Follow ng conclusions of all parties' cases
in chief and rel ated cross-exam nation parties will have the
opportunity to present rebuttal evidence. Rebuttal evidence
will be subject to cross-exam nation. Oral opposing closing

argunents will not be made. An opportunity will be provided
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for submi ssion of witten closing statement and/or |ega
briefs followi ng the close of the hearing.

I will now adm nister the oath to all those presenting
evidence. WIIl you stand, those presenting evidence.

(Cath admi ni stered by Hearing O ficer Brown.)

H O BROMN: You nmay be seated

Bef ore we hear evidentiary testinony fromthe parties,
I will ask M. Frink to introduce the staff exhibits.

M. Frink

MR FRINK: M. Brown, before we get into introduction
of the staff exhibits, there were a couple prelimnary
i ssues that should be addressed. They also need to set up
the overhead projector and get organized. | wonder if we
can take a brief recess right now and cone back and address
the prelinminary issues and then have the staff exhibits.

H O BROM: W will have a 12-minute recess

(Break taken.)

H O BROM: | will call the hearing back to order

| forgot to nention to you before we adjourned that |
am goi ng to go ahead and allow you to bring a drink back in
if you put alidonit. WMke sure it is covered. |If there
is a charming red-headed | ady that wal ks through the door,
you i medi ately shove it under your seat and hide it.

| was talking to M. Gallery at break, share an

i nteresting moment. Many of you know Tim McCol | ough up in
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Tuolume Utility District. W were tal king about the 1955
flood, and | was in Visalia at the tine; | renenber that
flood and remenbered what happened up in the northern part
of the state as well as the central. | nade a remark to ny
friend Timthat | remenber carrying my nother out in
wai st-deep water. And Tim says, "Yes, | remenber that
flood. M nother carried me out."

M. Frink, you're up

MR FRINK: Yes, M. Brown. Before we nove into the
i ntroduction of the staff exhibits, there are a couple of
prelinmnary issues that we should address or conment on
The first one concerns a brief that was submtted by M.
M nasi an on behal f of South Yuba Water District and Cordua
Water District. Due to the change in nenbership of the
Board since the 1992 hearing M. M nasian | ast requested
that the Board schedule a new hearing on all the issues or
that the Board Menbers each confirmon the record that they
have revi ewed the transcript and exhibits fromthe 1992
heari ng.

| reviewed the issues that were raised in M.
M nasian's brief as well as the reply brief that the Board
received fromM. Sanders on behalf of the South Yuba
Citizens League. 1In response to M. Mnasian's request |'d
note that, first, Water Code Section 183 provides that State

Wat er Board hearings may be conducted before any nmenber of
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the Board, but that final action nust be taken by a mgjority
of all Board Menmbers at a Board neeting. The | aw does not
require all Board Menbers to be present throughout an

evi dentiary hearing.

Second, when a hearing is started before a hearing
officer who is no |longer available, as is the case in this
proceeding, the court's ruling it isn't necessary, it is not
necessary to disregard the existing hearing record and start
over. A new hearing officer may preside for the bal ance of
the hearing. In State Water Board hearings it is not at al
unusual for different Board Menmbers to fill in when the
initial hearing officer is unavail able.

Third, the transcripts and exhibits in water right
hearings are available for review by all Board Menbers.

H O BROMN: Is M. Mnasian here?

Let's wait. Do we have a volunteer to go get M.

M nasi an?
MR. FRINK: Thank you
(Break taken.)

H O BROM: Back on the record

MR. FRINK: | described the scope of your brief and the
reply we had from M. Sanders, said there were a couple of
points | wanted to bring out under Water Code Section 183, a
singl e Board Menber nay preside over a hearing, all Board

Members are not required to be there, but a majority of the
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Board nmust act on any proposed deci sion.

Secondly, when a hearing is started before a hearing
of ficer who is no |onger available, the courts have rul ed
you do not have to disregard the existing record and start
all over. A new hearing officer nmay preside for the bal ance
of the hearing and, in fact, in Water Board hearings it is
not unusual for one Board Menber to fill in when the initial
hearing officer is unavail able.

The third point, and this is new, the transcript and
exhibits in a water rights hearing are available for review
by all Board Menbers prior to deliberation or action on the
proposed decision. In this instance we have made
arrangenents for the hearing record to be kept in the
Board's executive offices for use by Board Menbers, and the
Board nenbers will be infornmed accordingly.

Fourth, after the close of the hearing, the hearing
teamstaff will conduct a detailed review of the hearing
record, including the transcripts and exhibits fromthe 1992
hearing. The Hearing O ficer, other Board Menbers and staff
will neet in closed session to discuss and consider the
heari ng record.

Prior to the adoption of a Board decision, the Board's
del i beration on a proposed decision will be with the benefit
of the hearing teamreview of technical issues addressed in

the evidentiary record, including the record fromthe 1992
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hearing. There is no legal requirenent for individual Boar
Members to confirmthey have reviewed all portions of the
hearing record.

Fifth, Section 648.5 of Title XXIIl of California Code
of Regul ati ons provides a board's adjudi cative proceedi ngs
shal | be conducted with the view toward securing infornatio
expedi tiously wi thout unnecessary delay and expense. The
parties in this matter went to considerabl e expense to
participate in the 14 days of hearing in 1992. Requiring a
repetition of that process would not be in the public
interest. The seven additional hearing days that we have
schedul ed shoul d provi de anple opportunity for presentation
of evidence that wasn't available in 1992,

In conclusion, the Board's hearing procedures do fully
conmply with all due process considerations. | believe M.
M nasi an's request shoul d be denied and the hearing shoul d
proceed in accordance with the provisions specified in the
Decenber 21st, 1999, hearing notice.

H O BROMWN: Thank you, M. Frink

Is that all right, M. Mnasian, do you have any
response?

MR. M NASIAN: CQur objection, there is no point in
argui ng unl ess the Board Menbers would |ike argunent. W
appreci ate the courtesy of Dan repeating again when we

arrived back in the hearing room
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Thank you.

H. O BROAN: Thank you for your letter of concern. It

does continue to present to the Board Menbers the
responsibilities that we all share. W take those
seriously, as | know you do, M. Mnasian. Your letter's
appreci ated, and we thank you for it.

MR. BAIOCCHI: Just as a snall point, | want to make
two points. First point is | didn't get any service from
M. Mnasian on his notion. | amon the service list. |
didn't receive it. However, | did get a copy that was
forwarded to me by fax by M. Walter Cook, but it was well
after the fact. |In fact, he faxed to me M. M nasian's
notion and also M. Sanders' rebuttal to that notion.

I would |ike to nake one point, at |east for the
record. |If anyone, if any party has a due process problem
with the hearing process in this matter, such as United
Groups, we had to wait darn near eight years for a hearing
onit, on the Draft Decision, et cetera. | just want to
have t hat placed on the record.

Thank you very much.

H O BROMN: You are quite welcone, sir.

Continue, M. Frink.

MR, FRINK: There was a second issue that was raised
early this morning by M. Schulz in his policy statenent,

and several other speakers al so commented about the possi bl
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probl em of the expanded scope of the hearing as a result of
t he Yuba County Water Agency petition to expand Yuba County
Wat er Agency's place of use to include the service areas of
the Central Valley Project and the State Water Project.

In response to the issue raised by M. Schulz, | note,
first, the Agency's change petition will be subject to an
entirely separate proceeding. Public notice of the petition
has not yet been issued. The period for filing of protests
agai nst the petition has not yet begun, and no one
envi ronnent al document on the petition has been prepared, as
far as | know.

Since action on the change petition is not listed as an
issue in the hearing notice, the Board cannot act upon it.
And any evidence on the specifics of the change petition
woul d be beyond the scope of the current proceeding.
woul d note that the hearing record al ready includes evidence
of past water transfers by Yuba County Water Agency.

H O BROM: Can all of you hear M. Frink in the
back?

MR. FRINK: | note that the hearing record already
i ncl udes evi dence of past water transfers by Yuba County
Water Agency. So in a generic sense availability of water
for transfer to other areas is within the scope of the
hearing, but action on the change petition or |legal rulings

on issues raised by the change petition are not within the
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scope of the current proceeding.

MR LILLY: M. Brown, are you going to ever let ne
address this issue before the Board rules on it? This is
totally unfair for there to be a ruling before we have a
chance --

HO BROMW. M. Lilly, I do the ruling not M. Frink

MR LILLY: | want to make sure that is clear.

H O BROM:. Yes, it is clear. M. Frink speaks and
you have a chance by all neans.

M. Frink.

MR FRINK: That is all | had to say, M. Brown.

H O BROM: M. Schulz, did you have a response back
to that, since you raised the issue?

MR. SCHULZ: | believe that response to ny request, the
i ssue that we were primarily concerned with in this
proceedi ng that there not be any legal rulings as to the
fundament al question of control beyond the nouth of the
Yuba and whet her or not that once the water |eaves the Yuba
Ri ver what the rights are with respect to the future
transfer, and that will be the fundanmental issue under the
transfer proceedi ng.

As long as we know that there is going to be a transfer
proceedi ng, then we need not participate in this
proceedi ng.

H O BROMWN:  Ckay.
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Now, M. Lilly, you may speak

MR LILLY: Thank you, M. Brown.

As we stated earlier, | amAlan Lilly, appearing for
the Yuba County Water Agency. | appreciate the opportunity
to be heard on this legal issue, a very inportant one.

By way of clarification, we, obviously, are not asking
for a final order on the petition during this hearing.
Qoviously, it cannot occur until the petition has been
noti ced and protests have been received and resol ved through
resol ution a hearing process and the Board has issued a
order on those.

What we are asking the Board in this proceeding to do
is to recognize and confirmthe Agency's right to retain
control over any water that nust be rel eased down the Yuba
Ri ver and flow past Marysville as a result of new instream
flow requirements. The reason for this is -- there are
several reasons for this.

First of all, the reason that DWR and State Water
Contractors want this not to be part of this hearing is in
the next hearing they will cone back and they will say,
"Don't grant the petition because our water rights will be
i njured because we are receiving that water now and any
attenpt by Yuba to use that water, to di spose of that water
downstream of Marysville will injure our water rights." In

essence, they will get the water for free.
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We believe that the Agency's right to di spose of
addi tional instream flow water downstream of Marysville is
critical to this hearing because it goes to the
reasonabl eness of any particular instreamflow requirenents.
Just by way of a sinple exanple, if the Agency can derive
sone revenue from additional instreamflow requirenent water
that flows past Marysville, the Agency then can use that
revenue to develop a conjunctive use program whi ch severa
of the parties have already indicated that the Agency shoul d
do in this proceeding. Whereas, if the Agency has no right
to control that water downstream of Marysville, those
revenues woul d not be avail abl e.

Now, obviously, this is a very inportant |egal issue.
We are not asking for a ruling this nmorning. Wat we
recomend the State Board do is let the parties address this
issue in their closing briefs, and certainly through
cross-exam nation as necessary during the hearing, and we
have no objection to the State Water Contractors filing a
closing brief on this issue as well, and then have the State
Wat er Resources Control Board deci de whether -- an issue of
this legal inportance should sinply not be decided on short
oral argunents on the norning of the first day of the
hearing. It is too inportant.

And the problemis that if the Board says, "Wll, that

is a separate issue and that will be a totally separate
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proceeding," in essence then, the next tinme around DWR and
State Water Contractors, and probably the Bureau of

Recl amation, will argue that you have |lost that issue. It
is not an issue anynore because you have | ost control of

t hat water.

So, to the extent that the petition has raised the
i ssue of dominion and control of the water, it does need to
be addressed in this hearing. Wy we don't ask for a ruling
on that now, we do ask for an opportunity to brief that now
and for the State Board to address that in its final
deci si on.

H O BROMN: Thank you, M. Lilly.

MR. LILLY: Thank you.

H O BROM:. M. M nasian.

MR. M NASIAN: On behal f of Cordua and South Yuba nmay |
make a slightly different enphasis while joining Yuba County
Wat er Agency's commrents?

As you know, Cordua and South Yuba receive water
service fromthe Agency. W are part of the place of use.
W under st and one of the purposes of this hearing is to
consider a public trust analysis of revising the terns of
the 1965 Fish and Game contract. |In order to bal ance
public trust, one has to know to what purpose the water will
be put that is taken away fromthe agricultural consuners.

How could we evidentiarily not try to at |east determ ne the
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relative benefits and detrinments of the ultinate disposition
of this water in this proceeding and conplete our duties
under the public trust doctrine?

Thank you.

H O BROM: M. Mnasian, question for you. W do, of
course, not want to nake this a change of petition hearing.

MR MNASIAN: | agree totally with M. Lilly's
treatnent of that issue.

H O BROMW: M. Frink's suggestion that we treat the
i ssue generically, would that be something you woul d
reconmrend?

MR M NASIAN. | don't know how we can treat it
generically w thout knowi ng whether or not the Yuba County
Water Agency will be able to obtain benefits, which then in
turn could mtigate inmpacts within Yuba County. Froma
evidentiary point of view, how would you ever nake a finding
that under the public trust this is the best use of this
wat er and, therefore, we nust rip it out of the hands of the
Agency w t hout knowi ng where it is going to go? So,
factually, we have to have an evidentiary background to
substantiate a finding if the water is to be taken away from
all of us of what superior public trust use it will be put
to. O course, if the water were going in the Salton Sea,
you woul d certainly want to know that fact to deternine

public trustw se whether you should revise the requirenents
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on the Agency.

H O BROM: It sounds like we are all in agreenent,
that we do not want to nake this a hearing on the change of
petition.

M. Frink, any comment?

MR, SCHULZ: M. Chairman.

MR CHAIRVAN. M. Schul z.

MR. SCHULZ: Actually, it is two points. One, the

departnment and the State Water Contractors -- | can't speak
for the departnent. Al | know -- M. Sandino, there you
are.

W are not trying to catch 22 the Yuba County Water
Agency and say, "Ch, you didn't consider, so now you al ready
lost the water." The Board can easily take care of that
problem by sinply reserving the issues specifically, and we
woul d have no objection to that approach

The other thing is that if you are going to consider
the domi nion and control issue in this proceeding, | guess
would go a lot farther than was suggested by M. Lilly. It
is an issue of enornous statew de consequences in ternms of
t he pass-through requirenents and the storage rel ease
requi renents of every reservoir throughout the state.

If that is going to be a subject of closing briefs in
this proceeding, | think you ought to notice that, and you

m ght get nuch, much broader participation in this
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proceedi ng than you have now if you go to that. So | would
prefer not to do what M. Lilly suggested. This is

sonet hing that needs to be very carefully noticed and have
all the right parties dealing with what is a very, very
fundanental issue.

As an exanpl e, right now Yuba has rel ease of bypass
requi renents. They are not asking apparently for that righ
with respect to those, but they are with the respect to the
new ones. There is sonme real, conplicated, tough policy an
| egal issues involved in this. | don't think you have the
parties here for that inportant issue.

Thank you.

H O BROWN. Thank you, M. Schul z

M. Lilly, would you like to respond?

MR, LILLY: Thank you for the opportunity to respond,
M. Brown.

This certainly is a very inportant legal issue as is
al nost every issue that this Board hears in water rights
hearings. And to the extent that other parties want to
submit briefs, that is fine, and, of course, that can be
done even if they are not participating in the hearing
process when the Board gets to the adoption process. And
the Board has done that in other recent water rights
hearings, if necessary.

Just because the issue is of enornpus statew de
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significance, does not nean it should be dodged in this
hearing, if it is in this hearing. The basic problemis, if
t he Board does not resolve the issue of the Yuba County

Wat er Agency dom nion and control of additional water
mentioned in flow requirement at this time, then the Board
does not have a conpl ete decision to determn ne whether or
not the instreamflow requirenments adopted by the Board are
reasonable or not. The dominion and control does affect the
reasonabl eness of the Board's decision

H O BROMN: Thank you, M. Lilly.

MR, CUNNI NGHAM M. Brown.

H O BROAN: M. Cunningham

MR. CUNNI NGHAM If | might, your Honor, on behal f of
Department of Fish and Gane and al so on behal f of the
State's interest as one of the parties arguing for the
public trust, | think it is inportant that you hear at | east
one other conment from |l awers, as well.

An interesting argunent and interesting issue. Your
Honor, | just finished reading the nine elenents in the
notice, the nine issues to be addressed in the proceedings
for the next two weeks. | can't find this issue anywhere
wi thin those nine el ements.

On behalf of all of the rest of the people of the State
of California, | would be concerned about the due process

i ssues of going forward in addressing, discussing, this
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i ssue without the opportunity of others who are unaware of
this proceeding to participate in some future tine.

M. Lilly's glib suggestion that sonmehow everybody el se
will find out about this and nmiracul ously file closing
briefs, | think, begs the question. It has not been
noticed. It is not an issue before this proceeding. It has
not been provided to the rest of the people who would wi sh

to brief this issue. Any argunent that those people could

sonehow find out about this, | think, is specious.
| do think this is an inmportant issue. | do think it
needs to be addressed at sone point intine. | think the

reservation of this issue to the Board for future discussion
is probably the appropriate course. M. Schulz, | think
has the right of it. | do not think we should sinply spend
alot of time dwelling on this issue in this proceeding
especially since, as M. Mnasian would have it, it opens up
a much bi gger question

We are tal king about what happens to waters that are
passed through these kinds of projects. In this case,
specifically what happens to those waters when they hit the
Delta. | suggest that the entire Delta, Bay-Delta
proceedi ngs shoul d be expanded in scope to invest what
happens when those waters that are going to be used to solve
Delta problens are released through a variety of upstream

projects. This Board has very carefully parsed these
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proceedi ngs as separate proceedings. The Bay-Delta is not
associated with this proceeding or any to other proceeding
on the Feather, Sacranento, the Anerican or any other of the
drai nages that feed into the Bay-Delta. Now we are asked to
| ook at those questions and conmbi ne those questions, and
think that is not the intent of this Board, never been the
intent of this Board. | think this is a separate event

whi ch should be treated as a separate event.

H O BROWN. Thank you, M. Cunni ngham

M. Frink, take a monment up here, you and |

Stay seated. W will go off the record for just a
moment .

(Di scussion held off record.)

H O BROM: W are back on the record

Before | rule on this, I'lIl have a reconmendation by
M. Frink and see if it is what | wanted to hear

MR. FRINK: Yes, M. Brown.

Since the outset of this proceeding the focus has been
on uses of water for protection of fish in the Lower Yuba
River and the affect that that m ght have on Yuba County
Wat er Agency's ot her uses of water. At this point the
rights of Yuba County WAter Agency are as they are designed
intheir permits. The changes in rights that they may w sh
to obtain under their change petition are not before the

Board in this hearing.
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As | mentioned before, the possibility that water from
Yuba County Water Agency has been and nay be avail able for
transfer outside of the Agency's current service area has
been addressed previously in the hearing record, but it has
not -- but the focus of this proceedi ng has not been on any
particul ar transfer proposal, nor should the focus of this
heari ng change to the proposal raised in Yuba County \Water
Agency's petition. There may be sone overl appi ng i ssues
bet ween water transfers that may be proposed in the future
and the plans that the Agency has under its change request
or petition. But the focus of this particular hearing, |
don't think, should be on making any rulings over the
overal |l dom nion and control that Yuba County Water Agency
may have on water outside of its place of use as proposed in
the petition, its change petition

H O BROMWN: Thank you, M. Frink

Such is my ruling.

Proceed with your direct.

MR. FRINK: Yes, M. Brown.

Parties, as was indicated in the hearing notice, the
staff exhibits for this hearing include the updated version
of Staff Exhibits 1 through 7 which were introduced as
exhibits by reference to the 1992 heari ng.

In addition, the Division of Water Ri ghts contracted

wi th the nodeling support group of the Department of Water
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Resources to do sone nodeling work regardi ng water supply
effects of inplementing alternative instreamfl ow

requi renents on the Lower Yuba River. |If you recall, at the
time of the 1992 hearing Yuba County Water Agency introduced
some evi dence based on hydrol ogi c nodeling work of their
consultants, but the nodel itself was not introduced into
the record.

During June of last year State Water Board staff nmet
wi th Yuba County Water Agency representatives and ot her
interested parties to discuss the possibility of the
Department of Water Resources staff doing some nodeling work
usi ng the sanme nodel that was used by Yuba's consultants.
Yuba County Water Agency agreed to provide certain input
files to the Departnent of Water Resources and the Agency's
consul tants al so answered questions from DWR staff about
operation of the nodel.

Recei ving the nodel into the record in this proceedi ng
will provide the State Water Board a tool for anal yzing
alternative flow scenarios in the Yuba River. |In addition,
Dr. Sushil Arora fromthe Departnment of Water Resources
Model i ng Support Unit has agreed to appear as a witness to
explain the results of the hydrol ogi c npodeling that he and
his staff did under contract with the Division of Water
Ri ghts.

At thistime | wuld like to call Dr. Arora as a
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wi tness to explain the Departnent's nodeling work.
---000---
DI RECT EXAM NATI ON OF STATE WATER RESOURCES CONTROL BOARD
DI VI SION OF WATER RI GHTS
BY MR FRI NK

MR. FRINK: Good norning, Dr. Arora

DR. ARORA: (Good nor ni ng.

MR. FRINK: | do have a couple of prelimnary
qguestions, after which I would |like you to sumarize the
nodel i ng work that you and your staff did.

| should note for the record, M. Brown, although Dr.
Arora accepted our invitation to appear as a witness, he is
an enpl oyee of Departnent of Water Resources and he is
acconpani ed this norning by David Sandino, an attorney with
t he Departnment of Water Resources.

Pl ease state your name for the record
ARORA:  Sushil Arora.

FRINK: Dr. Arora, were you sworn in as a w tness

when Brown administered the oath earlier this norning?

TS 33

ARORA:  Yes.

MR. FRINK: The docunent that is titled Sunmary of
Qualifications of Sushil K Arora has been narked as Exhibit
S-SWRCB-2, is that document an accurate statenment of your
qual i fications?

DR. ARORA: Yes.
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MR. FRINK: What is your current position of enploynment
and could you give us a brief summary of your
responsibilities in that position?

DR. ARORA: Yes. | ama supervising engineer. | am
chief of the Hydrol ogy Operation Section within the Mdeling
Support Branch of the Ofice of Statew de Planning office
within DAR.  Qur section is responsible for three different
types of activity. One is the devel opnent of nodels for
system anal ysi s and, nunber two, devel opment of hydrol ogy
and systemdata to go with the nodel s and, number three,
appl yi ng the nodel and using the data for doing what-if type
of studies under different scenari os.

MR. FRINK: Have you previously appeared as a w tness
before this Board?

DR ARORA: Yes, | have.

MR. FRINK: Wen was your npbst recent appearance?

DR. ARORA: | believe was |last spring, spring '99.

MR. FRINK: Was that in the Bay-Delta proceedi ngs?

DR ARORA: Yes.

MR FRINK: The docunent that is nmarked as Exhibit
S-SWRCB-1 is |labeled as the Witten Testinony of Sushil. Is

that exhibit a true and accurate copy of your testinobny?
DR ARORA: Yes.
MR. FRINK: You nentioned you have a set of

transparenci es whi ch we have marked for identification as
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Exhi bit S- SWRCB- 8.

What is the content of those transparencies?

DR. ARORA: Those transparencies are really a summary
of my witten testinmony, which is Exhibit 1, and sone
information from Tables 1 and 2 of the Exhibit 3 for this
hearing. The transparencies are prepared really to
facilitate understanding of my oral testinmony for the Board

and other parties.

MR FRINK: | would note there are copies of the
transparencies that Dr. Arora will be referring to avail able
at the table here. | handed them out previously to sonme of

the representatives of the parties, but there may be others
who would like to follow along. The information in the
transparencies is fromthe testinony and exhibits that Dr.
Arora will be tal king about.

Dr. Arora, would you please give us a brief ora
summary of your testinony.

DR. ARORA: Yes. | amgoing to read this exhibit.
This transparency, which is nmy oral presentation

Board staff requested DWR staff to conduct a set of
five operation studies through letter dated May 25, 1999 and
July 2, 1999, which are Exhibits S-SWRCB-4 and S- SWRCB-5.
The purpose of the study was to assess water supply inpacts
of proposed flow requirenment in the SWRCB 1996 Draft

Decision in the Lower Yuba River during the hydrol ogic
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peri od of water years 1922 through 1992 and, of course,
hi storic drought of water years '28 through 1934.

This transparency sunmari zes the different studies
requested by the Board staff.

Study No. 1: This study was conducted at the present
| evel demands, the current practice sinmulation for
i mpl enenting the P&E contract and the current ninimum fl ow
requirenents in the YCWA DFG agr eenent.

Study No. 5: This study was conducted at the present
| evel of demands, the current practice sinulation for
i mpl enenting the P&E contract and the proposed mnini num fl ow
requirenents in the SWRCB 1996 Draft Deci sion

The only difference between 1 and 5 is the flow
requi renents. O her things are conmon.

Study No. 2: This study was conducted at the ful
devel opnent | evel of demands, the current practice
simulation for Inplementing the PGE contract and the
current mninumflow requirenents in the YCWV DFG
agreenent .

Study No. 6: This study was conducted at the ful
devel opnent | evel denands, the current practice sinmulation
for inplenenting the PGE contract and the proposed mini num
flow requirenment in the SWRCB 1996 Draft Decision

The difference between Study 2 and Study 6 are, again,

the flow requirenent, but everything else is staying
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bet ween Study 2 and Study 6.

Study No. 9: This study was conducted at the ful
devel opnent | evel of demands, no provisions for inplenmenting
the P&E contract, that is incidental power generation only,
and the proposed m nimum fl ow requirement in the SWRCB 1996
Draft Deci sion.

This transparency summari zes the nodel i ng assunptions
which are very inportant elenments for studies. Let ne read
this one.

Reservoir operations criteria are hydrol ogi c data;
demands both at present level and full |evel of devel oprment;
deficiency criteria, mninumfor requirements, upper basin
operations, et cetera, were devel oped by YCWA consul tant and
adopted as such for the nodeling studies.

It is noted that no i ndependent eval uation of these
assunptions was made by DWR

A techni cal menorandum dated May ' 99, Yuba River Basin
Model Operations and Sinmulation Procedures, prepared for the
Agency by the consultants was provided to DAR.  This is
Exhi bit S-SWRCB-7. This docunent sumarizes the system
features and all nodeling assunptions used in the studies.

For the studies the computer nodel that we will use for
assessment -- | amgoing to read again.

The anal ytical tool used to evaluate the water supply

i npacts of proposed fish flows on the system was a comnputer
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nodel , HEC-5, devel oped by the Hydrol ogi ¢ Engi neeri ng Center
of U S. Army Corps of Engineers and nodified by the Agency
consul tants.

A copy of the nbdel was acquired by the Board staff and
provided to the Department staff, Exhibit S-SWRCB-6. This
nodel simulates the operation of reservoirs systemwth
flood control and water conservation purposes. The nodel
can be used to evaluate and conpare what-if scenarios to
eval uate water supply inpacts of any proposed flow
requirenents.

Since the nodel was used in a nonthly tinme-step node
all the relevant data input into the nodel nust be converted
to nonthly val ues.

Now here we have the results. After we've done the
studi es, then we conpare them And these are the
information relating to the water supply inpacts only. That
i nformati on we have sumari zed here. And as you can see
here, this table is really fromny Exhibit Nunber 1 --

Exhi bit Number 3. | amgoing to read fromthe top there

| mpacts of the Board's proposed flow requirenent on
YCWA deliveries in thousand acre-feet per year fromTable 1
SWRCB Exhibit 3. There are two parts of this table. The
first part really conpares the inpacts for the present |eve
demand and then we have two different time windows. One is

| ong-term average annual deliveries, and the other is
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specially designed to | ook at under the dry sequence of '28
to '34 period.

Study 1, as you might recall, is existing flow
requi renents study, and that is a present |evel denmand. And
Study No. 5 which is proposed flow requirenment under '96
Draft Deci sion.

Looki ng at the long-term averages, our study shows that
there is a reduction of 20,000 acre-feet on average. This
is a long-termaverage conputed over the period of 1922 to
1992, 71 years. This average is for that window. That is
71 years.

Fromthe sane studies, if we ook at the dry period
sequence, which is starting the spring of 1928, which is
really starting the nonth of May '28 through Cctober of '34,
that is a footnote for that explaining that dry period, that
is six and a half years long dry period. Under that period
what we find is that there is a reduction of 50,000
acre-feet, which is conparing Study 1 and Study 5, which is
the difference of the two deliveries of water supplies.
These two scenarios is about 50,000 acre-feet per year
during this period.

Simlarly, for the future | evel demand we have two
studies, Study No. 2 and 6 which we tal ked about a m nute
ago, the description of those. And for the long-term

averages what we find is that the inpact is 33,000 acre-feet
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per year against 71 year average nunber. And for the dry
peri od, the inpact goes up slightly from previous period and
is 68,000 acre-feet per year, again for a six-and-a-half
year averagi ng process.

This transparency is really to highlight the effect of
renovi ng power generation fromthe system So we have the
study done, Study No. 9, which was designed to reflect what
wi || happen if we took out the requirenent of energy
generation and only to | ook at incidental power and
generation and conpared study which was designed to generate
the power. That is requirenent we inmpose on the nodel.
That is Study No. 6, which really reflects what we cal
Current Power GCeneration Practices.

When you conpare these two nunbers here, we will see
that what is the inmpact of with or wi thout incidental power
generation scenario. And as you can see here, the inpacts
are insignificant. Long-term averages we have by putting
power into system requirenent into system we have 2,000
acre-feet less water available to the contract users, YCWA
wat er supply users. And for the dry period the inmpact is
simlar, which is 2,000 acre-feet |ess avail able.

The cost nobney effect on the energy generation is two
gi gawatt hours per year |less under this scenario. This is
to show when you conpare to the 6 and 9 and with or w thout

hydr opower generation what we expect in the system
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That woul d concl ude ny testinony.

MR. FRINK: Appreciate your summary, Dr. Arora. | do
have a couple of clarifying questions.

Is it correct that the estimated water shortages that
were identified in your studies are all based on the present
and future estimated water denmands that you obtained from
Yuba County Water Agency's consultants?

DR. ARORA: That's correct.

MR. FRINK: Did the Departnent exam ne historical water
deliveries by Yuba County Water Agency?

DR. ARORA: No.

MR. FRINK: Did the Departnent of Water Resources nake
any independent eval uation of the water denmand estinmates
that you received from Yuba County Water Agency's
consul tants?

DR. ARORA: No, we did not.

MR. FRINK: Are there any corrections that you wanted
to make in any of the exhibits that were listed as S SWRCB-1
t hrough 7?

DR. ARORA: Yes. We found a couple typos after
returning our exhibits, and there are two corrections. One
is that in the Exhibit 3, the Figures 3, 4, and 6, the
Y-axis on the figures should have been end of nonth storage
in thousand acre-feet, rather than deliveries in thousand

acre-feet per year. So, that was a typo, so we need to fix
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that. It should be end of nobnth storage.

Nurmber two correction we had is which | really in ny
transparency | kind of cleared it up. In Table 1 and 2 in
nmy Exhibit 3, the dry period is defined, which is footnote
of two tables, the dry period -- in the dry period is
defined for period six-and-a-half years, starting May 28 not
April 28. So instead of April, it should have been May.
Again, is a typo which unfortunately canme into our
exhibits.

MR. FRINK: Any other corrections?

DR. ARORA: No. Two corrections.

MR FRINK: | believe M. Mna does have a question

MR. MONA: Dr. Arora, regarding Tables A-18, -20, -22
and -26 of your report, Tables A-18, A-20, A-22, A-24 and
A-26 identify the appendi x, provide output data show ng
deliveries and deficiencies at Daguerre Point Diversion Dam
for Studies 1, 2, 5, 6 and 9; is that correct?

DR ARORA: Yes.

MR. MONA: The tables are conprised of five colums,
one of which is |abeled year type; is that correct?

DR ARORA: Yes.

MR. MONA: In the colum |abeled year type, | noted
that there are five year types identified as C for critical,
D for dry, B for below nornmal, A for above normal and Wfor

wet .
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Do you see this |abeling?

DR. ARORA: Yes.

MR. MONA:  Since the State Board's Draft Decision
essentially specifies instreamand tenperature requirenents
for the Lower Yuba River in a three water year
classification, dry, normal, wet, can you first explain why
five year types were used and what is the water year
classification systemused to identify the water year types
for the tabl es?

DR. ARORA: Yes. This really carried over from YCWA' s
use of demand data. And that is they have -- we have
adopted fromthem Really this classification is to pick
the denmand | evel, nothing else, nothing nore. For exanple
in their original data file, which we got fromthem they
have t hese year types, which we adopted, and these are based
upon -- | looked at later, and these are based upon
di fferent type index which Board has used for other
standards in the past. But for this purpose it was sinply
to pick a demand |l evel, so to say, for the system

Now, if you see here, there are two different demand
patterns in that study. One is above nornmal and wet, is one
type of demand; the other year type is bel ow normal, dry and
critical, are different demand | evels. So, we picked this
year type, what they had adopted and we adopted as given by

the YCWA consultant in their use of the studies. W didn't
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want to change it. And this really comes fromthem

MR. MONA: One final question. The water year type
classification, is that the water classification system is
that the Sacranento River Index or the Sacramento Valley
I ndex or sone other index that was used to identify the fiv
wat er year types?

DR ARORA: That is exactly what it is, Sacranento
Ri ver Index as defined under D 145 devel opnent of these
st andar ds.

MR. MONA:  Thank you.

MR. FRINK: | believe Ms. Low has a coupl e questi ons,
Dr. Arora.

M5. LON Dr. Arora, | just had a couple of clarifying
guestions. Wen you ran the nodel, were the instream flow
levels net in each of the different scenarios that you ran?
Say, for exanple, under the Draft Decision scenarios were
those mininmumflows nmet at all tines?

DR ARORA: If | recall, they are probably one year
like '77-78, the very dry year in hydrology. Under certain
study scenarios requirements were not nmet. They were sone
flow violations in the study. Three or four nonths, if |
renenmber correctly, in year '77-78, spring | guess.

MS. LON So that was --

DR. ARORA: That year we noticed that the system has

gone broke. That means going down to the mininumlevels,
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and then we just only able to shorten standards. W did not
neet standards in three or four nmonths in that year

MS. LOW That was '76-77.

DR ARORA: ' T77.

M5. LON And --

DR ARORA: | think '77-78.

M5. LON That isn't included in --

DR. ARORA: This is shown on Tables A- -- there are
different tables there. But |I know for sure, like | said,

Table A-29 was 35. And then similarly for Table A-31 for
Study 6, which was the future | evel denmands. And there are
five tables there that reflect five scenarios we just talked
about .

MS. LOWN The deficit in the instreamflows woul d be
shown on those tabl es?

DR ARORA: Yes.

M5. LON Thank you.

Also, if we were to | ook at these reductions in
deliveries as percentages, you could do that; is that
correct? Like on your results on Page 3, we could | ook at
those as percent reductions in deliveries between various
scenarios --

DR ARORA: Sure.

M5. LON -- that you conpared, right?

DR ARORA: Yeah
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M5. LON Fromwhat | can see here, you predicted the
difference at the full level of demands in the dry year
peri od over the average dry year period; you would get about
a 17 percent reduction in deliveries. Does that sound right?

DR. ARORA: That is the average.

MR, LILLY: Excuse ne, | amgoing to object. The
guestion is unclear. W don't know which scenario the
question is directed to, whether it is for present denmands
or full Ievel demand.

H O BROMN: Wit a minute. Restate your question

MS. LON Yes, | will. | neant to nake this refer to
the full devel opnent |evel of denands over the dry period
average deliveries. So it would be conparison of Study No.
2 and Study No. 6, which would be extrenme case in ternms of
reduction in average annual deliveries.

And it is my understandi ng what the study results would
indicate is that in that -- conparing those two scenari os
you woul d get about a 16.9 percent reduction in average
deliveries; is that right?

DR. ARORA: That is true, in average. | keep
enphasi zi ng average because sone years it nmay be nore than
that. Oher years nay be -- so average is six-and-a-half
year average. Sone years could be higher and sone years
coul d be | ower.

M5. LON Right, right. But this would be the average
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over the 1928 to 1934 period that you nodel ed?

DR. ARORA: That's right.

M5. LON Thank you very nmuch, Dr. Arora. That is al
t he questions | have.

MR. FRINK: Staff has no other questions of Dr. Arora.
He is available for cross-exam nation by other parties.

H O BROM: Al right, M. Frink.

First up on cross is National Marine Fisheries, M.
Ednondson.

---00- - -
CROSS- EXAM NATI ON OF STATE WATER RESOURCES CONTROL BOARD
Dl VI SI ON OF WATER RI GHTS
BY NATI ONAL MARI NE FI SHERI ES SERVI CE

BY MR, EDMONDSON

MR. EDMONDSON: | only have two clarifying questions
for Dr. Arora. | apologize, | wasn't attended by staff or
by I egal counsel, so | will be doing this myself.

Dr. Arora, you stated that under the request or nodel
studies that the nbodel was run with a one-nonth time-step?

DR. ARORA: Right.

MR. EDMONDSON:. However, Yuba County operates its
facilities on a real-tinme basis. |If the nodel was rerun but
a shorter tine-step, would that make a difference?

DR. ARORA: Definitely it would.

MR. EDMONDSON: The ot her question | had was regarding
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t he assunption of current mninumflow requirenents.

Do you know how nuch water under those assunptions
being released in addition to the minimum flow requirenent?
In other words, it is common for projects to release a
certain anpbunt of water as a buffer. Are you aware of a
buf fer or additional water was being nodeled as released in
this nmodel study?

DR. ARORA: W have buffer in the requirenents.

MR. EDMONDSON: Can you give ne an idea of how nuch or
what percentage over the mininumflow that is?

DR ARORA: If | recall, I amnot a hundred percent
positive, it's probably 2 percent when the requirement is
plus 5 cfs. It is detailed in the nodeling report fromthe
consultants. But if | recall, in that ballpark

MR. EDMONDSON: Dr. Arora, going back to the first
question, if the nodel is rerun on a shorter tine-step
woul d that reduce the inpacts for YCWA's deliveries?

DR ARORA: It is difficult to say at this m nute.
However, when we used study in conparative node, conpare, we
have to run both study in the same fashion. So, in that
light the inpacts would be not that nuch different. You are
runni ng both nodels in the same node. The absol ute nunber
woul d change for one study, but when you | ook at the
conparative difference, | think the difference would be in

the sane ball park, especially in the dry period when
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everyt hing bal anced conditions. W are trying to run as
close to needs, that is what you need to do. Qher than
conpany water. So under those scenarios | believe that it
woul d actually be pretty close to what we have nonthly now.
MR. EDMONDSON: Thank you, sir.
That is all | have.
H O BROMWN: Departnment of Interior, M. Cee.
MR. GEE: Thank you. | have no questions for Dr.
Arora.
H O BROM: California Sportfishing Alliance, M.
Bai occhi
---000---
CROSS- EXAM NATI ON OF STATE WATER RESOURCES CONTROL BOARD
DI VI SION OF WATER RI GHTS
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR. BAI OCCHI
MR. BAIOCCHI: | have a few questions, M. Brown.
Doctor, this nodeling was done in 1999, correct?
DR ARORA: Yes.
MR. BAIOCCCHI: In doing the nodeling and the
assunptions were the water transfers that took place, |
bel i eve conmencing with the year 1987, was that included in
t he anal ysi s?
DR. ARORA: | believe not. It was not included.

MR BAIOCCH : Water transfers were not included?
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DR. ARORA: Not part of the study.

MR. BAIOCCHI: |Is there any reason -- | believe | know
the answer. But why wasn't the Departnment of Fish and Gane
Managenent Plan flows evaluated in the nodel study?

DR. ARORA: The nodeling done by the Departnment was at
the request of the Board staff, what they requested.

MR. BAIOCCHI: Thank you very much.

As | recall you probably dealt with M. Howard?

DR. ARORA: Tom Howard, yes, sir.

MR. BAIOCCHI: And there was no verification by the
Department of Water Resources concerning the data that was
provi ded by Yuba County Water Agency consultants?

DR. ARORA: Not really. W just |ooked at -- sone
cursory look at the information, if they are reasonable, and
we didn't go in detail evaluation.

MR. BAIOCCHI: So, theoretically, those nunbers could
be wong, in theory?

DR ARORA: No comment.

MR. BAIOCCHI: No coment, okay.

That concludes nmy cross. Thank you.

H O BROWN. Thank you, M. Baiocchi.

South Yuba River Citizens League, M. Sanders.

---000---
\\

\\
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CROSS- EXAM NATI ON OF STATE WATER RESOURCES CONTROL BOARD
Dl VI SI ON OF WATER RI GHTS
BY SOUTH YUBA RI VER CI Tl ZENS LEAGUE
BY MR SANDERS

MR. SANDERS: | just have one or two questions, again
followi ng up on that |ast question

For the full devel oprment |evel of demands, do you know
if there was any consideration of water conservation or
consunptive -- water conversation in getting those |evels?

DR ARORA: | amnot aware of that.

MR. SANDERS: You basically just took the infornmation
that they gave you and nodeled it.

DR. ARORA: Exactly right.

MR. SANDERS: Now, | noticed that for present |evel of
demand you have a relatively small number, 20,000 acre-foot
difference with the existing flow requirement and the draft
flow requirements. You didn't nodel what the difference is
for the actual historical, conparing the actual historica
use to the draft flow requirement; is that correct?

DR ARORA: Yeah, we did not nodel historic
operations.

MR. SANDERS: |f Yuba County Water Agency actually
never operated their systemin accordance with the existing
flow requirements, then this prediction really doesn't tel

very much about what happens in the real world, does it?
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DR. ARORA: Yes. W are conparing those scenarios. |If
you viol ate those scenarios, do sonething different, they
are not conparabl e anynore?

MR. SANDERS: Actual real world differences m ght be
much smal |l er than even 20, 000 acre-feet or 50,000 acre-feet?

DR. ARORA: | don't know the real world.

MR. SANDERS: Thank you very nuch.

H O BROMN: Thank you, M. Sanders.

M. Valter Cook.

Yuba County Water Agency, M. Lilly or M. Aikens.

MR LILLY: M. Brown, | would just like to clarify the
order of cross-exam nation of the parties. As you know, the
Department of Fish and Gane was allowed to present its case
in chief |ate because M. John Nelson is on vacation this
week, and we have no objection to that. But | think that
the | ogi cal order would be to have the resource agencies do
their cross-exam nations first and then go to the water
agenci es and water districts. | don't think that just
because M. Nelson is on vacation that should affect the
order, logical order, of cross-examination. W request to
put DFGin order at this point.

H O BROMN: M. Baiocchi.

MR, BAIOCCCHI: M. Brown, | believe that the order that
you put together is reasonable. W are following it.

Secondly, M. Lilly needs to understand we filed a
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conpl aint, United Group, and we happen to be in front of
him W are the conplainant in this process. | think it is
very reasonable how it is put together.

H O BROWN. Thank you, M. Baiocchi.

MR. BAIOCCHI: Everyone gets their opportunity to
Cross-exam ne.

H O BROM: M. Lilly.

MR. LILLY: That is exactly what we are saying. The
CSPA filed a conplaint, Departnent Fish and Gane filed a
conplaint. It makes sense for themto go together in the
order of cross-exani nation.

H O BROMW: We'Ill keep the order as is. You are up,
M. Lilly.

---000---
CROSS- EXAM NATI ON OF STATE WATER RESOURCES CONTROL BOARD
DI VI SION OF WATER RI GHTS
BY YUBA COUNTY WATER AGENCY
BY MR LILLY

MR, LILLY: Good norning, Dr. Arora. As you know, ny

nane is Alan Lilly. | aman attorney for Yuba County Water
Agency. | do have sone questions for you.
First of all, | amgoing to start with Exhibit

S-SWRCB-5. Do you have that in front of you?
Can you get it.

DR ARORA: Yes, | do.
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MR. LILLY: Do you have Pages 1 and 2 of that letter,
am not tal ki ng about the cover page, the two pages of the
letter, do those list the five scenarios that the State
Wat er Resources Control Board staff asked you and your staff
to nodel ?

DR ARORA: Yes.

MR LILLY: Now, when you were doing that nodeling
work, | think you have testified -- we had a workshop at the
State Board staff with all interested parties.

Did you attend that?

DR. ARORA: M staff was there.

MR LILLY: Your staff was there?

DR ARORA: Yes.

MR. LILLY: Then there were follow up discussions by
you and nenbers of your staff with the Agency's consultants;
is that correct?

DR ARORA: That's true.

MR. LILLY: During those discussions you actually
revi ewed the hydrol ogi cal nodel and hydrol ogi cal assunptions
in that nodel in quite a bit of detail, did you not?

DR. ARORA: W try to understand them

MR LILLY: Didn't you actually review themin detail ?

DR. ARORA: Yeah

MR. LILLY: Now, going back to the assunptions, the

nodel i ng scenarios that are listed in Exhibit 5, are you
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aware in 1966 the Yuba County Water Agency executed a power
purchase contract with Pacific Gas & El ectric Conmpany?

DR. ARORA: That's true.

MR, LILLY: Just for shorthand | amgoing to refer to
Pacific Gas & Electric Conpany as PG&E. | assune you know
what | amtal king about?

DR. ARORA: Yes.

MR. LILLY: What is your understandi ng regarding the
provi sions of that 1966 contract?

DR. ARORA: In the studies as we set an assunption
sheet, we just nodeled the current practice sinulation. W
did not nodel the contract, per se.

MR. LILLY: What is your understandi ng of the
di fferences between the current practice and the actual
requi renents of that contract?

DR. ARORA: | amnot too rmuch famliar with that
contract, honestly.

MR, LILLY: Are you aware that at any time PGE coul d
require the Yuba County Water Agency to operate the Yuba

River Project to satisfy all the requirenents of the 1966

contract?
DR. ARORA: | guess so. | amsure. | don't work with
real tine.

MR, LILLY: M. Arora, | amgoing to hand you a copy of

aletter fromnme to M. Thomas Howard, the Assi stant
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Division Chief, dated July 19, 1999. | wll state for the
record that while this already is in the staff files and,
therefore, is in the staff exhibits, | would like to have
this letter denom nated as Exhibit S-YCWA-23 just for ease
of reference. | do have copies avail able for the Board
staff and for nenbers of the public who are here.

If you can just look this over and tell nme when you' ve
finished reviewing it, M. Arora. It is just a one-page
letter, although there are subsequent pages with a mailing
l[ist onit.

DR ARORA: Yes.

MR LILLY: You had a chance to |ook at that?

DR ARORA: Yes.

MR. LILLY: Have you ever seen this letter before?

DR. ARORA: | don't recall, but maybe | have.

MR. LILLY: Fair enough.

Did M. Howard or any other menber of the State Water
Resources Control Board staff ever ask you to conduct any
nodel studies for scenari os where the Yuba County Water
Agency woul d operate its project according to all of the
requi renents of the 1966 contract wth PGE?

DR ARORA: No, he did not ask.

MR LILLY: | would like you to ook at your S-SWRC-1,
just second page of that.

Do you have that?
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DR. ARORA: Yes.

MR LILLY: | amjust going to read the | ast sentence

on Page 2.

I will read it out loud, and I then will ask you

a question.

And |

Study 9.

Bot h these studies -- (Readi ng.)

ust for context we are referring to Study 6 and

-- were conducted at full |evel of

devel opnent and incorporate the proposed flow
requi renents. Inpacts of elimnating water
rel eases for purpose of conplying with the
P&GE contract on annual generated energy and
wat er supply to I1CWA were | ess than 1 percent

in each case. (Readi ng.)

Do you see that sentence?

DR ARCRA: Right.

MR LILLY: What do you nean by the term "conplying

with the P&E contract"?

DR. ARORA: | think that probably is msnoner here. It

shoul d have been current practices sinulating.

MR. LILLY: So it would have been better to say "conply

with the current practice scenario"?

DR. ARORA: Yes.

MR. LILLY: Thank you.

| next have some questions about Exhibit S-SWRCB-3, if
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you can get that one in front of youu And | wll state for
the record just for ease of reference we have nade sone
over head copi es of pages fromthat exhibit which M.
Grinnell will put on the overhead projector so you can | ook
up there or read along. These are just copies from your
exhibit.

First of all, just to clarify, Table 1, which was Page
3 fromyour Exhibit 3, shows basically by conparing
scenarios 1 and 5 and then by conparing scenarios 2 and 6,
you have cone up with estimtes of the effects of the Draft
Decision; is that correct?

DR. ARORA: Yes.

MR. LILLY: Basically, under the present |evel of
demand the effects of the decision or long-termaverage is
20, 000 acre-feet per year?

DR ARORA: Yes.

MR, LILLY: During the 1928 through '34 drought cycle,
that goes up to 50,000 acre-feet per year?

DR ARORA: Yes.

MR. LILLY: The correspondi ng nunbers at ful
devel opnent demand are 33- and 68,000 acre-feet per year?

DR. ARORA: Yes.

MR, LILLY: Now !l amgoing to ask M. Grinnell to put
up the next slide. This is Figure 1 fromyour exhibit.

Just to clarify, this shows the amounts of the curtail ments
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on nore of a year-by-year basis with the years ordering
terms fromdriest to wettest; is that correct?

DR ARORA: Yes.

MR, LILLY: During the approxinmately 5 percent of the
driest years of the inpact of Draft Decision, and this is at
present |evel of demand, is actually about 150,000 acre-feet
per year; is that correct?

DR ARORA: Yes.

MR. LILLY: So, with the total delivery being just
over 300,000 acre-feet per year, this would actually be
al nost a 50 percent cutback in such years; is that correct?

DR ARORA: That's true.

MR, LILLY: Let's go on to Figure 2, which is the sane
type of figure at full devel opnent |evel denands; is that
correct?

DR ARORA: Yes.

MR LILLY: This shows the inmpact of the Draft Decision
at the higher levels of demand; is that correct?

DR. ARORA: Right.

MR LILLY: First of all, the top |line shows that even
with the current instreamflow requirements under Study 2
there would be a cutback in deliveries of about 75,000
acre-feet per year, in one year; is that correct?

DR. ARORA: That's right.

MR LILLY: Wth the Draft Decision there woul d be
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addi ti onal cutbacks which are represented by the differences
bet ween those two |ines?

DR. ARORA: Right.

MR, LILLY: The Draft Decision would cause cutbacks of
al nrost 200, 000 acre-feet per year during approximately the
10 percent driest years; is that correct?

DR ARORA: That's true.

MR, LILLY: And the Draft Decision would result in sone
cut backs of differing nagnitudes in al nbst 20 percent of al
years; is that correct?

DR. ARORA: Yes, seens |ike.

MR LILLY: Now !l amgoing to go on to the next
overhead, and | will state for the record this is not from
M. Arora's testinony. This was a transmttal |etter which
was dated February 10, 1999, from M. Schueller, Chief of
Division of Water Rights, to all parties, which transmtted
the staff analysis and Draft Decision. | amnot going to
offer this as a separate exhibit. It already is in the
staff exhibits.

M. Arora, | would Iike you to just |ook at one
sentence in this, and if you can't read -- we will try to
get the best focus as we can. The sentence is highlighted
with bars here, the last sentence of the third paragraph of
this first page of this letter says:

As described in the staff analysis, YCWA
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woul d be able to neet the proposed flow
standards w thout any reduction in water
deliveries within its service area.
(Readi ng.)

I am going to ask you, do you agree or disagree with
that statenent, based on your hydrol ogi cal analysis of the
Draft Decision?

DR. ARORA: M anal ysis show that there will be
reductions in sone years.

MR LILLY: You would disagree with the statenent; is
that correct?

DR. ARORA: Yes.

MR, LILLY: Let's go forward -- M. Ginnell, the next
overhead is just the second page of the letter. Let's go
forward to the next overhead, Table A-24 from your Exhibit
3, M. Arora.

This basically shows the nodel ed deficiencies in
deliveries to Yuba County Water Agency custonmers on
year - by-year basis; is that correct?

DR. ARORA: Yes.

MR. LILLY: So, this is under, this being Study 6,
shows the deficiencies with the State Board Draft Decision
at full levels of demand, correct?

DR. ARORA: Yes.

MR LILLY: Just going through the nunbers, and we have
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an overhead of the next page as well, we couldn't fit
everyt hing on one over head.

Isn't it true there are, in fact, 12 years where there
are deficiencies in greater than 100,000 acre-feet per year
shown?

DR. ARORA: | didn't count them

MR, LILLY: Does that sound right?

DR ARORA: Yes.

MR. LILLY: | understand the nunbers speak for
t hensel ves. | just want your clarification

For the drought periods you used 1928 through '34; is
that correct?

DR. ARORA: That's true

MR. LILLY: |Is there any particular reason why you
used that drought period?

DR. ARORA: No particular reason. That is drought
peopl e have been referring to for many other purposes.

MR, LILLY: Now on Exhibit 8 -- Table A-24 from your
testinmony, focusing on that drought period, | see it |ooks
like there would be deficiencies nodeled for 1929, 1931 and
1934; is that correct?

DR. ARORA: Right.

LILLY: Basically, three out of seven years?

ARORA:  Yes.

2 3 3

LILLY: Now if you go forward to the next page of
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Tabl e A-24 and | ook at the 1987 through 1992 drought period,
can you do that, please?

DR ARORA: Yes.

MR. LILLY: That table shows deficiencies during four
of six years during that drought period; is that correct?

DR. ARORA: Right.

MR LILLY: So, | don't know if you have -- have you
done the arithnetic to see what the average deficiency woul d
be during that drought period?

DR. ARORA: Alittle higher, but I don't know what the
nunber woul d be, but it would be high

MR LILLY: | amnot going to ask you to do
cal culations right now, but basically if we wanted to figure
out that deficiency, we would just add up those four
nunbers, and then, using your methodol ogy, we would divide
it by five and a half; is that correct?

DR. ARORA: Yeah. |If you wanted to start spring of
' 87, yeah.

MR, LILLY: But consistent with the methodol ogy you did
for 1928 through '34, since it is one less year for this
drought period, we divide by five and a half instead of six
and a half; is that correct?

DR. ARORA: Not quite, if you are asking the question
how we do nodel studies up there. The drought in this

sequence i s supposed to begin in '86, the spring of '86.
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So, it would still be six and a half years. Spring of '86
t hrough end of '92.

MR. LILLY: Does that nmake any sense because 1986 was
one of the wettest years of record?

DR. ARORA: However, sir, the last tine the reservoir
was full was spring of '86. That is what ny study shows.

MR LILLY: So you would --

DR. ARORA: If you're going to use ny mnethodol ogy, that

is what we have been using. That is drought begins and
ends, begins '86 or spring of '86 and ends in '92 like we
did spring of 1928 and ends 1934.

MR LILLY: You would take these nunbers and add t hem
up and divide by six and a half?

DR. ARORA: Yes, six and a half.

MR LILLY: Thank you.

Let's go forward to Table A-29. | think Ms. Low asked
some questions about this. | just want to get sone
clarification.

What does this Table A-29 show?

DR. ARORA: It sinmply shows the nonths and years, when
you see sone nunber, that there was violation of the flow
requi renents and that nunmber is, in this case, 270 cfs | ess
for the standard in that nonth.

MR. LILLY: | guess you're pointing to the second page

of this table?
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DR. ARORA: Yes, that's right.

MR LILLY: For the water, it is water year --

DR. ARORA: | am | ooking second page where we have
1978, second nonth in that year that we have a shortfall of
270 cfs.

MR, LILLY: That is water year 1978, but it is really
the end of 19777?

DR ARORA: Yes.

MR. LILLY: Wiy is there this shortage, according to
your nodeling work?

DR. ARORA: Seens to be we are out of water in the
reservoir.

MR LILLY: In fact, if we go to Table A-7 from your
Exhibit 3, this shows end of nonth storage at New Bul |l ards
Bar Reservoir; is that correct?

DR. ARORA: VWhich table is that?

MR LILLY: A-7. | see you are on the second page of
A-7; is that correct?

DR ARORA: Yes.

MR, LILLY: Basically, the entries for 1978 for
Cct ober, Novenber both are 234, 000?

DR. ARORA: No water for delivering anything.

MR, LILLY: 234,000 nmeans the reservoir is at its dead
pool ?

DR. ARORA: M ni num pool
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MR. LILLY: Even though there is water in the reservoir
at that point, the Agency cannot rel ease any nore water?

DR. ARORA: That is my understandi ng.

MR, LILLY: Let's go forward to Table A-31.

Do you have A-31 there?

DR. ARORA: Yes, | have.

MR LILLY: Just to clarify, when you | ooked at A-29
that was Study 5 which was present |evel demands, where this
is Study 6, full developnent; is that correct?

DR. ARORA: Right.

MR. LILLY: The second page of Table A-31 shows the
i nstream fl ow requi rement woul d not be net during four
nonths; is that right?

DR. ARORA: That's right.

MR LILLY: Again, this is the end of the 1997 drought
peri od?

DR. ARORA: That's right.

MR LILLY: What is the reason for those flow
requi renents not being net during those four nonths?

DR. ARORA: Again, you don't have water in the system

MR. LILLY: Again, New Bullards Bar Reservoir storage
is down to the m ni mum pool ?

DR. ARORA: That's right.

MR LILLY: | won't ask you -- yes, | will. If you

just look at Table A-9, can we just confirmthat that is, in
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fact, what Table A-9 woul d show?

M. Ginnell, if you could put up the second page A-9.

Does this show storage at 234,000 for four different
nont hs during that drought cycle?

DR. ARORA: Yes.

MR LILLY: I'mgoing to ask M. Ginnell to put up the
over head of Page 162 fromthe Draft Decision, and in
particul ar the second table here shows proposed daily
average water tenperature requirenents for different tinmes
of the year. Some specified Daguerre Point Dam and sone at
the Marysvill e gauge.

Are you aware that the Draft Decision contains these
proposed water tenperature requirenents?

DR. ARORA: | amnot aware of that. | do not review
t hat paper.

MR, LILLY: Could you speak into the nicrophone.

DR. ARORA: | do not review this package.

MR. LILLY: So neither you nor anyone el se at the
Department of Water Resources did any technical anal yses
regardi ng these water tenperatures, proposed water
tenperature requirenments?

DR. ARORA: Once again, | was just to do the study from
meno from Tom Howard, and they were spelled out exactly what
| needed to do the nodeling.

MR LILLY: Do you know what the Yuba County Water
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Agency woul d have to do to conply with tenperature
requirenents like this if they were adopted by the State
\Wat er Board?

MR BAICCCH : M. Brown.

H O BROM: M. Baiocchi.

MR. BAIOCCHI: | object, M. Brown. The doctor has
nodel ed the hydrol ogy of the river. That is nothing to do
with water tenperature. He is not an expert on water
tenperature, no fisheries. | think Alan has, M. Lilly,
rather, has overreached on this.

H O BROMW:. M. Lilly.

MR LILLY: Qbviously, the focus of this hearing is the
feasibility of the Agency to satisfy the Draft Decision.
And tenperature requirenents are in the Draft Decision. |
think it is appropriate for me to ask whether in DAR s
anal ysis of the feasibility of the Agency's neeting this
deci sion included any analysis of the water tenperature
st udi es.

H O BROMN. | agree.

Answer the question if you can.

DR. ARORA: W did not nodel -- as | nentioned, we
nodel ed what was requested by the Board staff. It did not
have tenperature requirenent in that request.

MR. LILLY: Thank you, Dr. Arora.

| have no further questions. And, M. Brown, at this
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time | would ask that Exhibit S-YCWA be adnmitted into the
record in this hearing.

H O BROMW. M. Frink, you want that in the record
ri ght now?

MR. FRINK: Excuse ne, | amsorry, what document was
request ed?

MR LILLY: M. Frink, | asked that S-YCWA-23, which
was the July 1999 letter, be received into evidence at this
poi nt .

MR FRINK: How about if it is marked for
identification and you can offer all of your exhibits at the
concl usi on of your case, M. Lilly, so we don't |ose track
what is in and what isn't.

MR LILLY: | amglad to wait to the conclusion of M.
Arora's testinony. That would be the appropriate tine.
Since this was used for cross-exam nation of him | think we
need to nake sure it is done while he is still here in case
any questions need to be directed to him

MR. FRINK: | have no objection to the letter being
admi tted.

H O BROM: Are there any objections to the adm ssion
of that into evidence?

If not, so admitted.

M. Bai occhi

MR. BAIOCCHI: Yes. M. Lilly hit on the power
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agreenment between PGRE and Yuba County Water Agency. Has
that been submitted into the record for this hearing?

MR FRINK: | believe it is in the record fromthe
prior hearing.

MR. BAIOCCCHI: |Is there any way that we can get a copy
of that, the PGE/ Yuba County Water Agency Agreenent. The
'92 hearing, the records, | have about 2,000 feet of paper
probably stacked over them if you know what | nean.

MR FRINK: Right nowit will take us a little bit of
time to pull that out, but we can get it for you.

MR. BAIOCCHI: | think that it is pertinent we can
cross-exam ne Donn W1 son and whoever, concerning that
P&GE/ Yuba County Water Agency power agreenent that he's nmde
a mgjor issue over it.

Thank you.

H O BROMW:. M. Frink, if you would see to that.

Does anyone el se have the sanme request?

Okay. Next up is South Yuba Water District, M.

M nasi an.

MR. M NASIAN: Hearing O ficer Brown, may | do the
cross-exam nation for both Cordua and South Yuba at the sane
time?

H O BROM: Sure.

---000---

11
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CROSS- EXAM NATI ON OF STATE WATER RESOURCES CONTROL BOARD
Dl VI SI ON OF WATER RI GHTS
BY CORDUA | RRI GATI ON DI STRI CT AND SOUTH YUBA WATER DI STRI CT
BY MR. M NASI AN

MR. M NASIAN: Dr. Arora, would you | ook at Pages 20
and 22. You very courteously put these in handwiting, and
it is very hel pful

These are the outflow fromBullards Bar, Study 9, which
is Page 20, and Page 22 is the end of the nonth storage at
New Bul l ards Bar in acre-feet, Study No. 9

I wonder if you can look for ne at the years 1977 and
' 78, which, of course, are the drought years of '76-77.

I's one of the purposes of nodeling to help us
under st and what woul d happen if we do certain things?

DR ARORA: That's true.

MR. M NASIAN. Do these figures show that Bullards Bar
Reservoir fromJuly through the latter part of March is at
dead storage for approximately six nont hs?

DR ARORA: Yes. O course, definitely four nonths
when is showi ng 234, 000 acre-feet in their storages.

MR. M NASIAN. And that is on Page 22. | amsorry |
don't have an overhead for the Board Member. But on Page 20
it also shows the outflow that is available in cubic feet
per second on a 30-day nonth-step basis; does it not?

DR. ARORA: Yes.
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MR. M NASIAN. In that sane period?

DR. ARORA: Yes.

MR. M NASIAN: The outflow as an exanple in Septenber
of 1977 is 53 cfs on an average for 30 days?

DR. ARORA: Yes.

MR. M NASIAN:  Now, 53 cfs, based upon your experience
with this nodel, if someone tried to run that through the
river domn to Marysville, it wouldn't even arrive, would
it?

DR ARORA: | don't know, sir.

MR. M NASI AN:  So, based upon using this nodel to kind
of let us know what we are going to get if we adopt the
requi renents of the proposed decision, we are basically
going to get a dry Bullards Bar Reservoir, dry river, for
about five months in a drought that we actually have had,
aren't we?

DR. ARORA: Yes.

MR. M NASIAN. And what is going to happen to the fish
during that period of tine?

DR. ARORA: | amsorry, | can't make any coment on
t hose.

MR M NASIAN: Usually if the river is dry, the fish
don't prosper?

DR. ARORA: | think so.

MR M NASIAN: Dr. Arora, could you indicate to nme what
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is going to happen to the wildlife that would be using the
irrigated --

MR. SANDERS: bjection. This witness is not a
fisheries or wildlife expert.

H O BROAN: Wait a minute.

MR. SANDERS: He can only speculate what is going to
happen to the wildlife.

H O BROMN: Pl ease, when you object, just please stand
to be recogni zed and at the appropriate time I will hear the
obj ecti on.

MR. SANDERS: This expert is not qualified to testify
about what will happen to the fishery resources or the
wildlife resources. He is a hydrologist, not a biologist.

H O BROMN: Thank you, M. Sanders.

M. M nasian.

MR. M NASIAN. M response is that this is preparatory
to try to explain how Dr. Arora believes the nodel should be
used by the Board and staff in deciding what flows shoul d
then, the limtations of the nodel.

H. O BROMN: Thank you.

MR MNASIAN. | don't pretend or attenpt to nake you
an expert in regard to the uses of water for beneficial
pur poses, Doctor. So --

H O BROM: Let ne rule

If you know the answer to the question, go ahead and
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answer it.

DR ARORA: | don't know. | just nention earlier

H O BROM: Proceed.

MR. M NASIAN. So, let's focus on Page 20, which is the
-- well, actually | tell you what's let's do. Take Page 20,
cfs in July, August and Septenber of 1977, coming out of the
Bul ards Bar. You see in August, as an exanple, that there
is an average of 410 cfs coming out of Bullards Bar?

DR ARORA: Yes.

MR. M NASIAN: Now, in Septenber there is average of 53
cfs coming out, isn't there?

DR. ARORA: Right.

MR. M NASI AN: Based upon your know edge of this nodel,
when we go to October we have a 71 cfs coming out on an
average daily basis?

DR. ARORA: Right.

MR. M NASI AN: Based on this scenario?

DR. ARORA: Right.

MR. M NASIAN. |Is there any question in your nind that
the 53 cfs in Septenber and 71 cfs in October would never
even reach Marysville?

DR. ARORA: If | renenber correctly, these two nonths
we night have nmade sone diversion.

MR, M NASIAN:.  Well, we can |ook at --

DR. ARORA: The diversion tables for that study, the
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deliveries table, that is -- now we have to --

MR. M NASI AN:  Your nodel basically assumes that the
agricultural users took deficiencies in accordance with the
demand schedul e and the contracts they have, does it not?

DR. ARORA: That's right.

MR. M NASIAN. Fromthe point of view of keeping a
tenperature in the river or keeping a live flow, your
schedul e actually shows there is trenmendous deficiencies,
there is no water in the river?

DR ARORA: That's true.

MR. M NASI AN:  Thank you.

Not hi ng furt her.

MR, CUNNI NGHAM M. Brown.

H O BROMWN. Yes, sir, go ahead.

MR. CUNNI NGHAM  Coul d | object and have that | ast
guestion stricken?

Again, this witness is not testifying as to flows in
the river. In fact, | think M. Mnasian nmsstated the
evi dence before the Board as provided by this w tness.
This witness is testifying only as to flows out of New
Bul l ards Bar Reservoir on the North Fork of the Yuba River.
He has not testified there would be flows remaining in the
river below the project reach coming fromthe Mddle Fork
and the South Fork of the Yuba River.

Therefore, the question asked will there be any water
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left in the channel at Marysville, | believe, msstates the
evi dence and testinmony of this wtness.

H O BROWN: Thank you, M. Cunni ngham

M. M nasian.

MR. M NASIAN: My | ask a foll owup question to
clarify the objection?

H O BROM: Yes.

You have included a nunber of charts which refer to the
flows at Marysville in various studies, have you not,

Doct or ?

DR ARORA: Yes.

MR. M NASIAN: So the nmodel runs that you actually did
for Study 5 and Study 9 actually do quantify for us the
amount of the shortfall at Marysville, do they not?

DR. ARORA: W have neasure in the package, | think in
t he package.

MR MNASIAN: I|If you want it as an exanple, you can
| ook at Table A-30, which is Study 6, Table A-9, 29 which is
study Nunber 5. And let ne find 9, which is Table A-32 on
Page 63.

H O BROM: Ckay. | wll allow the question and the
answer .

W will take a recess for lunch and neet back here
again at 1:00.

M. Gllery is up. | don't see M. Gallery here, but
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he will be up at 1:00.
Recess until then.
(Luncheon break taken.)

---000---
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is Paul M nasi an. | don't believe he intends to

AFTERNOON SESSI ON

---000---

H O BROMW:. W wll call the neeting back to order.
Next up. The Brophy Water District, M. Gllery.
Is Dan around? Has anyone seen Dan at |unchtinme?

MR MNASIAN. | don't believe Dan intends to --

Cross-exam ne.

Wal ter Cook, and | apol ogize for not having had an

opportunity to be here. But | am here now and so |

H O BROMN: Thank you, Paul.

Browns Valley Irrigation District, Ryan Bezerra.

MR. COOK: May | introduce nysel f?

H O BROMW: Yes, sir.

MR COOK: | am M. Cook. | mssed this norning.

sitting right here.

11

/1

/1

11

H O BROMW: Nice to have you here, M. Cook.

(Court Reporter adjusts paper.)
H O BROM: Back on the record.
M. Bezerra, you are next.

---000---
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CROSS- EXAM NATI ON OF STATE WATER RESOURCES CONTROL BOARD

DI VI SION OF WATER RI GHTS

BY BROWNS VALLEY | RRI GATI ON DI STRI CT

BY MR BEZERRA

MR. BEZERRA: Good afternoon, Dr. Arora. | am Ryan

Bezerra.

District.

If 1

I aman attorney for Browns Valley Irrigation
| just have a few questions for you.

can refer you to Exhibit S-SWRCB-3, Technica

Mermor andum Lower Yuba River Operations Studies.

DR. ARORA: Ckay.

MR. BEZERRA: Then to Table A-30 on Page 59.

DR. ARORA: Ckay.

MR. BEZERRA: Can you please read the title of the

tabl e for

me?

DR ARORA: It says Flow in Yuba River at Marysville

MR. BEZERRA: On to the next page, on Page 60, for

wat er year

"7,

DR ARCRA: Right.

MR. BEZERRA: To the far right colum which would be

Sept enber

1977.

DR ARORA:  Uh- huh.

MR. BEZERRA: Can you tell me what the number is there

reflecting the flow at Marysville?

DR ARORA: Yeah. The nunbers are zeros in these two
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nont hs, Septenber '77 and Cctober '78.

MR. BEZERRA: Thank you very nuch.

H O BROMWN. Western Water Conpany, Western Aggregate.

M. Morris.

MR MORRIS: Thank you, M. Brown. W have no

guestions at this tine, no cross-exam nation. Thank you.

H O BROM: You're welcome, M. Mrris.

M. Cunningham California Departnent of Fish and

MR. CUNNI NGHAM  Thank you, M. Brown. WIlIliam
Cunni ngham We have no questions for this w tness, but
would like to thank himfor his tine.

H O BROM:. M. Sandino.

MR.  SANDI NO. We don't have any questions.

H O BROMW: M. Cook, it mght be alittle difficult

for you to cross, but you are on the list, if you have

anything you would like to cross about.

MR. COOK: Thank you for allow ng ne that privilege.

wi Il waive that cross-exam nation.
H O BROM: Al right.
Counsel or, redirect.
MR FRINK: Yes, M. Brown, we do have a few
guesti ons.
---000---

11
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REDI RECT EXAM NATI ON OF STATE WATER RESOURCES CONTROL BOARD
Dl VI SI ON OF WATER RI GHTS
BY STAFF

MR FRINK: | wanted to clarify sonething, Dr. Arora
about the deficiencies in water deliveries or instreamfl ows
identified in your nodeling.

Is it correct that your nodel used the number for the
present | evel of denmand that is based on estinmated denmand
rather than historical water deliveries or an average of
hi storical water deliveries?

DR. ARORA: The nunber we used in nodeling study is
estimated denand as conpiled by Yuba County Water Agency.

MR. FRINK: You didn't conpare that historical?

DR. ARORA: W did not conpare it to historical
del i veri es.

MR FRINK: |f actual water deliveries were less than
the present estimted denmand, woul d you expect nmore water to
be available for water deliveries or instreamflows?

DR ARORA: Yes.

MR. FRINK: I n your nodeling of the instream flows
specified in the 1996 Draft Decision, did you nake any
changes in the assunptions governing instreamfl ows or
future water deliveries as you did a nodel run that were
det erm ned based on the anpbunt of water renmmining in storage

at the end of a particular year?
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DR. ARORA: The way the nobdel operates is the nodel
does automatically not cut back delivery to nmeet certain
requi renents, so we have two iterations to determ ne what
should be the delivery in a given year so that we neet the
requi renents, and they're conplicated rules in the nodel,
basically. Need to have sone carryover storage for next

year so on and so forth.

However, the nodel does conpute that, that detail, that
is iteration of the nodel. That is one nore facet of the
nodel. Then we zero down on these. These are the

deficiencies we have to inpose to neet our required storage,
carryover storage, and the flow requirenments instream

MR FRINK: The rules that were set out in the
beginning in terns of carryover storage or instreamflow
requi renents, did those rules continue to apply throughout
the studies?

DR. ARORA: Yes, that's true. The rules are the sane
for all studies. However, you have to play with the
deficiencies to cone up with in a given scenario.

MR. FRINK:  Your resune indicates you have done
ext ensi ve nodel i ng work for the Departnent of Water
Resources. |In that work do you often run a variety of
nodi fi ed nmodel runs to try and avoid problens that would
occur if you stuck with the initial set of rules?

DR ARORA: W do several what-if scenari os.
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MR FRINK: Is it your understanding that the flows in
the 1996 Draft Decision had been nodel ed by anybody before
you and your staff undertook that project?

DR. ARORA: M inpression is that they were nodel ed by
t he Yuba County Water Agency consultants because we got sone
i nfornmati on when we were working with them and it first
occurred with their operations input file and things like
t hat .

MR. FRINK: Did you discuss deficiencies that YCWA
consul tants had identified?

DR. ARORA: Once we got the nodel, we had to conpare
nodel , whet her working or not with conmputer system W
really had to conpare with the input-output files to see
t hat nodel operates where they have given us, so our
conput er system doi ng good job. Once we've done that, then
we do the studies.

MR FRINK: Did the Division of Water Rights ask you to
do any further iterations that haven't been described in
your witten statenent?

DR. ARORA: No. Wat we had done, we give the
menor andum report on that.

MR. FRINK: | did have another question. On Table A-30
of Exhibit 3 that was nentioned just a few m nutes ago, for
the nonth of Septenber, | believe, in 1977 it showed fl ows

of zero cfs at Marysville. Does that account for inflow
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bel ow Daguerre Poi nt Danf

DR. ARORA: Yes. They are flows at Marysville.

MR FRINK: This is flowfromall sources?

DR. ARORA: All sources.

MR. FRINK: Thank you.

MR, FRINK: | believe that is all the redirect,
M. Brown.

H O BROM: Recross. National Mirine Fisheries, M.
Ednondson.

MR. EDMONDSON: W have no recross at this tine.

H O BROWN: Departnment of Interior, M. Cee.

MR CGEE: | have no recross.

H O BROM: California Sportfishing, M. Baiocchi

MR, BAIOCCHI: | have no recross.

H O BROM: Let's see a show of hands if there is
anybody that wants to recross.

kay, Paul, you are up.

---000---
RECROSS- EXAM NATI ON OF STATE WATER RESOURCES CONTROL BOARD
Dl VI SI ON OF WATER RI GHTS
BY CORDUA | RRI GATI ON DI STRI CT & SOUTH YUBA WATER DI STRI CT
BY MR M NASI AN

MR M NASIAN:. M. Arora, on behalf of -- Dr. Arora, on

behal f of Cordua and South could I ask you in laynman's terns

to address the follow ng hypothetical: Wuld you turn to
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Page 49 and 50 which is Table A-25. It bears the | abel
Di versi on at Daguerre Point Diversion Dam Study No. 9?

DR. ARORA: Ckay.

MR M NASIAN. Cot that?

DR. ARORA: Yes.

MR. M NASI AN: W focused on the events of '76 and ' 77
wat er years which are actual events. Mst of us have
experienced those in our lifetine.

Woul d you | ook over at the diversions in the nonths of
July and August, as an exanple, in '76 and '77 water year
and conpare those ambunts to, as an exanple, the '75 water
year. Do you see the amounts in '76 and '77 are about
one-hal f of the nonthly diversion in the previous year, and
you know '74 was a relatively wet, don't you?

DR. ARORA: Yes.

MR. M NASIAN. Does that indicate to you that the nodel
you were working with applied deficiency of about 50 percent
to all water users under Study 9 in Yuba County?

DR. ARORA: Under this scenario, yes.

MR. M NASIAN: Bring that back now to the dial ogue you
and | had in regard to the river running out of water for
al nrost five nonths in that same period. Could you describe
tous in layman's terms what the nodel is telling us about
the feasibility of the enploying the Draft Decision and

keeping water in the river and supplying irrigation needs?
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DR ARORA: If | treating the happening, one is that we
have applied deficiency of 50 percent, nunber one. Nunber
two, the other one has gone broke; we are at the bottom of
those nonths and at least | think nmost nonths. | am not
sure exactly, but | think Septenber, Cctober, that tine of
year, we broke. And nunber three, we did short the
requirenents.

MR. M NASIAN:  Just to refresh your recollection, if
you | ooked at the, | think, Pages 20 and 22, didn't it go
broke for five nonths? 22 as an exanple gives us the dead
storage at Bullards Bar for five nonths, doesn't it?

DR. ARORA: Yes, four nmonths early. July, August --
no. August, Septenber of '77 and October, Novenber of
1978. The storage is a little higher. Hi gher neans --

MR. M NASIAN: That is when we use a nonthly step and
we see 311,000 instead of 254, we know sonething flowed in,
but we don't know if it flowed in one day or 30 days?

DR. ARORA: Yeah, yeah

MR. M NASIAN. So, froma laynan's point of view, is
the nodel telling us that the regimental water being run in
Study No. 9 doesn't work in a drought that we have al
historically experienced?

DR. ARORA: Yes. Seens that couple of three, four
nont hs you have problemin the system Sonebody has to give

back.
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MR. M NASI AN:  Thank you

H O BROMN: Does that conplete the recross?

MR. CUNNI NGHAM M. Chairnman, may | ask a coupl e of

guesti ons on cross now based on what M. M nasi
H O BROM: Go ahead. | will allowit.
MR. CUNNI NGHAM | apologize. Initially I
| woul d have any questi ons.
H O BROM:. Nornally | take you in order

m ss your order --

an asked?

didn't think

and if you

MR. CUNNI NGHAM | am | think just about the | ast

party.
HO BROM: We didn't establish a rule.
MR. CUNNI NGHAM  Thank you

---000---

RECRCSS- EXAM NATI ON OF STATE WATER RESCURCES CONTROL BOARD

DI VI SI ON OF WATER RI GHTS

BY DEPARTMENT OF FI SH AND GAME

BY MR CUNNI NGHAM

MR CUNNINGHAM Dr. Arora, in answer to the | ast

guesti ons asked of you about the deficiencies in the '76-77

period of tinme, is it my understanding that those

deficiencies you cal cul ated t hrough your nodel

do not

refl ect an actual, real world deficiency; in truth there was

no deficiency in that systemat that point in tine?

DR ARORA: This is nodel information.
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nodel demand, what we inpose, and we applied to. | am not
aware of real world tinme what happened.

MR. CUNNI NGHAM  The fl ows you used to cal cul ate these
deficiencies were not on the actual diversions nade by the
district in 1976 and 1977, were they?

DR. ARORA: They are the actual denand i nposed on the
study which may be different than actual deliveries.

MR. CUNNI NGHAM  The npdel as it is currently designed
does not take into consideration any other kinds of water
managemnment procedures or prograns that night have been put
in place by a water district if it were to be confronted
with a deficiency in delivery? You don't have any
conservation --

DR. ARORA: No. M nodel doesn't have any water
management scenari os.

MR. CUNNI NGHAM  Thank you

H O BROAN: M. Cunningham thank you.

MR. CUNNI NGHAM  Thank you, sir.

MR. FRINK: | believe that conpletes the exam nation of
Dr. Arora. W would thank himand excuse himat this tine,
M. Brown.

H O BROM: Al right.

M. Arora, you are excused.

Do you wish to --

MR FRINK: Yes, we do have staff exhibits that we
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would like to offer into the record. As was explained in
the hearing notice, Staff Exhibit 1 through 7 fromthe prior
hearing include a nunber of files and data reports, nobst of
whi ch have been augnented with nost recent information.

I nstead of renunmbering those we would like to maintain the
same nunbers and offer theminto evidence with the nore
recent information.

In addition, staff would like to offer into evidence
the docunments that were identified as Exhibits S SWRCB-1
t hrough S- SWRCB-8, which were discussed by Dr. Arora, and |
woul d I'i ke to have those exhibits accepted into evidence at
this tinme.

H O BROM:. M. Frink, is there any objection to the
acceptance of those exhibits?

MR LILLY: M. Brown, this is Alan Lilly for Yuba
County Water Agency. W do not object to the suppl enental
Exhibits 1 through 8. As far as the additions to the files
that were previously accepted into evidence in the 1992
hearing, we would just like the sane clarification that we
got in 1992, and that is under what is now Governnent Code
Section 11513, Subdivision D, there are limtations on the
use of hearsay evidence, and obviously those files contain
| arge anpbunts of hearsay evidence. W do not object to them
bei ng accepted into the record so long as it is clear on the

record that the Board will only be allowed to use those
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exhi bits and any hearsay in them subject to the hearsay
stat ut e.

HO BROM: Is it all right with you, M. Frink?

MR. FRINK: Yes. That was our intention, M. Brown.

H O BROM: Wth that so noted, M. Lilly, those
exhibits will be accepted into evidence.

Next up on direct is the National Mrine Fisheries, M.
Ednondson.

---000---
DI RECT EVI DENCE OF NATI ONAL MARI NE FI SHERI ES SERVI CE
BY MR. EDMONDSON

MR EDMONDSON: M. Brown, | am Steve Ednondson with
the National Marine Fisheries Service. Again, | would |ike
to note for the record that | am appearing today w thout the
assi stance of |legal counsel. | would Iike to request or
reserve the right to clarify any of ny responses that | give
in cross-exam nation or recross because of that.

H O BROM:. M. Frink.

MR. FRINK: | amnot sure exactly what you are
intending to reserve the right to clarify your responses.
Do you nmean after the record is closed you nay wi sh to
submit additional material?

MR. EDMONDSON: No additional or to restate ny
responses, in a sense or in essence to redirect myself.

MR. FRINK: Certainly. After you give your direct and
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you're cross-exam ned, there is no one else to ask you
guestions on redirect. But if you wish to clarify sone
points --

MR. EDMONDSON:. Clarify sone of my responses.

H O BROM: You will be allowed to do that.

Go ahead.
MR. EDMONDSON: | have already submitted witten
testimony. | propose to nerely briefly summari ze, update

and clarify the witten testinmony that | have already
brought here to the record.

Again, | am Steve Ednondson with the National Marine
Fi sheries Service. | serve as a team |l eader, fisheries
bi ol ogist in Northern California Habitat Conservation
Division of the United States Departnment of Commerce,

Nati onal Marine Fisheries Service. M prinmary
responsibility is to coordinate planning and i nplenentation
of activities to restore habitat for sal monids |isted under
t he Endangered Species Act and provi de expert technical
assistance to staff biologists regarding water rights |aw,
instream flow requirenments for |isted sal nonids.

I have worked as a fisheries biologist for the federa
government for over 15 years. The mpjority of that tine has
been spent nostly looking at the rel ationship between
instreamflows and fishery resources and instream fl ow and

habi tat protection for fishing. Specifically, | worked for
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ei ght years as a senior analyst for the Federal Energy
Regul at ory Conmi ssion and was staff expert on instreamfl ow
i ssues and | FIM and PHABSI M appl i cati ons.

The National Marine Fisheries Service is responsible
for protecting and nanagi ng and recovering Pacific sal non
and their habitats under the ESA and ot her federal
regul atory laws. Under the NMFS fairly mandat ed
responsibilities, if a narine or anadronous species nay need
protection under the ESA NVFS first determ nes whether the
species qualifies for listing as either endangered or
threatened, and then under Section 4 of the ESA NVFS nust
al so deternmine the extent of critical habitat to sustain the
survival of each species and provide for its recovery and
then list the species or critical habitat.

NMFS has designated Central Valley spring-run chinook
salmon in the Yuba River as a federally listed threatened
speci es on Septenber 16th. This is where | would like to
update ny witten testinony. On February 16th, NWVFS |isted
critical habitat in the Yuba R ver for spring-run chinook
sal non.

NMFS designated Central Valley steelhead in the Yuba
River as a federally listed threatened speci es on March
19th, 1998. And again | would like to update ny witten
testimony. On February 16th in that same Federal Register

noti ced, the National Marine Fisheries Service |isted or
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designated critical habitat for Central Valley steelhead in
t he Yuba River.

And, again, as an explanation, under critical habitat,
flow quality and quantity are considered constituent
el ements of critical habitat. Further, the ESA requires
federal agencies to consult with National Marine Fisheries
Service where their actions may affect |isted sal nonids.

In a letter dated March 28, 1999, NMS determ ned t hat
the Corps' actions surpassed the affect threshold of ESA for
Corps of Engineers' activities on the Yuba River and,
therefore, NMFS requested consultation under Section 7(A)(2)
of the ESA

A letter dated May 12th, 1999, National Marine
Fi sheries Service inforned the Federal Energy Regul atory
Conmi ssion of its determ nation of operation of FERC
licensed Yuba River Project, Yuba Bear Project, Deadwood
Creek Project and Narrows Project directly inpacts |isted
sal nonids in proposed and designated -- at that tine
designated critical habitat in the Yuba River. Inits My
12th letter NVFS provided a |list of supporting docunentation
to that effect.

By letter dated August 5th, FERC requested a Section 7
consultation with National Marine Fisheries Service in
response to our request for consultation. The NMFS has

designated -- or FERC has designated its |icensees for those
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proj ects as designated nonfederal representatives for the
pur pose of conducting the Section 7 consultations.

Al so under the Magnusson Stevens Fisheries Conservation
and Management Act sets forth a nunber of mandates for NWFS
regi onal fisheries and nanagenent councils and federa
action agencies to identify and protect inportant marine
anadromous fish habitat. The councils with assistance from
NMFS were required to delineate essential fish habitat and
fishery managenent plans or FMP anendnents for all managed
speci es.

Federal action agencies which fund, permt or carry out
activities that may adversely affect EFH are required to
consult with NMFS regardi ng potential adverse effects of
their actions on EFH

The Pacific Fisheries Managenment Plan currently lists
the Yuba River fromits confluence with the Feather R ver
upstream of Engl ebri ght Dam as essential fish habitat for
chi nook sal non, and that includes all races.

| have reviewed the State Water Resources Control
Board's 1996 Draft Decision. This docunent contains the
State Water Resource Control Board's proposed flows, water
tenperature and diversion protection in the Lower Yuba
Ri ver. Based upon the California Departnent of Fish and
Gane recomendations and the need to protect listed

sal noni ds and habitat, | recomend that the State \Water
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Resources Control Board i mediately adopt all provisions of
the 1996 Draft Decision with the follow ng nodifications:

| recommend that the Board adopt the California
Department of Fish and Gane's spring spawning flows for
spring-run chi nook salnon. And | would like to correct ny
witten testinony. In ny testinony | refer to 700 cfs as
spawni ng i ncubation flows at Englebright Dam The actua
measurenent point is at the Marysville gauge.

| also recommend spring flows for downstream
em gration. The State Water Resources Control Board in its
1996 Draft Decision agreed with Cal Fish and Ganme that nuch
hi gher flows are needed in the spring to facilitate
em gration of downstream noving snolts. Unfortunately, we
feel at this tinme there is insufficient data to quantify a
di screte fl ow schedul e necessary to nmaxim ze the downstream
noverment and emigration of snolts. And, therefore,
recomend the need for a study of the time of snolt
em gration and flow needs for the period of April 1 through
June 30. This study should include a variable interimflow
schedule for a ten-year period during which time flows of
800, 1,500 and 2000 cfs will be studied for their ability to
facilitate downstream snolt novenent, migration rates of
alternate flows, efficacy and potential water savings of
pul se flows and tenporal variation of downstream novenent

shoul d be investigated.
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Regar di ng water tenperature, | reconmend the Board
adopt the follow ng water tenperature standards and make
t hem mandat ory permanent requirenents. Those standards are
the sane as those reconmended by California Departnent of
Fish and Gane and are included in ny witten testinony.

Regarding flow fluctuati ons, because flow
fluctuations and reductions may result in nortality, i.e.
take of l|isted sal nonids by scouring or dewatering nonnobile
lifestages, | reconmmend that the terns and conditions of the
Yuba County's water right expressly prohibit reductions or
fluctuations in flow during salnonid incubation. And
would like to add as clarification not only for sal nonid
spawni ng and i ncubation but also for the presence of
i ngravel |ifestages.

And, finally, the NMFS Section 7 consultation with
FERC and requested Section 7 consultation with the Corps
wi |l generate new information and anal yses on inpacts of
federal actions on |listed salnonids and |isted and proposed
critical habitat in the Lower Yuba River

Pursuant to the above Section 7 consultations and the
new i nformati on that nmay be generated through those
consul tations, NVFS may reconmend or stipulate to different
neasures than those |isted above.

That is all | have.

H O BROWN: Thank you, M. Ednondson
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M.

Cross-exam nation. M. Cee.
MR. GEE: | don't have any cross-exam nation
Br own.
H O BROM:. M. Baiocchi.
MR. BAI OCCHI: Thank you.
---000---
CROSS- EXAM NATI ON OF NATI ONAL MARI NE FI SHERI ES SERVI CE
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR. BAI OCCHI

MR. BAIOCCCHI: M. Brown, this is a friendly

witness, and | will throw sone balloons at him

Steve, the Board is asking if there is any new

information. Now, in 1992 we had a hearing here, 14, 15

days. Was NMFS represented at that hearing?

MR, EDMONDSON: | understand that we were not.

MR. BAIOCCHI: The reason why you weren't at the

heari ng was because?

MR EDMONDSON: At that tinme we didn't have |listed

species or critical habitat.

MR BAIOCCHI : That is correct.

So the new information is we now have spring-run

chi nook sal non |isted as threatened?

MR. EDMONDSON: That's correct. And the original

deci sion we feel didn't take into account the needs of

spring-run sal non or take in the needs of spring-run chi nook
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sal non.

MR BAICCCH : W now have |isted steel head trout?

MR, EDMONDSON: That's correct.

MR, BAIOCCHI: And that occurred all after the 1992
hearing and is new information. It is ny understanding
that, and | don't want to be testifying, that fall-run are
counted as species; is that true?

MR EDMONDSON:  Yes.

MR. BAIOCCHI: Consequently, a new player in the
deci si on nmaki ng concerning the protection of |isted species
is NVFS; isn't that correct?

MR. EDMONDSON: | would agree with that, yes.

MR. BAIOCCHI: | wonder if you could explain to me and
others here at this hearing the definition of "take" under
t he federal Endangered Species Act, an exanple, Section 318.

H O BROMW:. M. Lilly.

MR LILLY: Yes. M. Brown, | object on the grounds of
rel evance. The federal Endangered Species Act, in
particular the statutory definitions, have no bearing on the
action that this Board is going to take in this proceeding.
That will affect what federal agencies may do in the future,
not what this Board does under state |aw.

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: | would disagree. First of all, based

onmy -- and | do a lot of water rights with the State
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Board. There is normally a provision that is put into the
order that they shall conmply with the federal Endangered
Species Act. This is very pertinent because there is
testinmony that is going to be presented here that shows that
ranpi ng rates that were managed by Yuba County Water Agency
had adverse inpacts on sal nobn. Sal non redds, as an

exanpl e.

What | want M. Ednondson to do is define what take is,
and that is part of the act. As we go through this thing I
just want to -- | think that is fair.

H O BROMN: Under st and.

M. M nasian.

MR. M NASIAN. Cbjection. Calls for a |egal conclusion
as well.

H O BROM: Wth cross-exanination we allow
considerable leeway to cross. | amgoing to allow the
guesti on.

MR. BAIOCCHI: You are going to allow the question?

H O BROMW:. Yes, | amgoing to allow the question.

Pr oceed.

MR BAICCCH : Steve.

MR. EDMONDSON: Take neans to harm kill, harm hunt,
pursue, collect or engage in those activities. | think that
is pretty close to the definition.

MR. BAI OCCHI: Thank you.

CAPI TOL REPORTERS (916) 923-5447 130



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Isn"t it true that the terns "harass" and "harni have
been further defined by the regul ati ons?

MR. EDMONDSON: Yes, specific regulations defining the
term"harm"

MR. BAIOCCHI: There is a also a provision in the
federal Endangered Species Act if you had a cooperating
wat er user, a habitat conservation plan that you could
develop in concert with that water user, a plan that would
protect a species; isn't that true?

MR. EDMONDSON: Are you saying that we coul d?

MR. BAIOCCHI: Yes. |If you had a willing water user
that wanted to cooperate and work with NMFS; isn't that true?

MR. EDMONDSON: Right. The conservation plan would be
filed with National Marine Fisheries Service in support of a
Section 10 incidental take permt, incidental take can be
authorized froma private party by a habitat conservation
pl an.

MR. BAIOCCHI: GCenerally speaking, why did NVMFS |ist
spring-run chi nook sal non?

MR. EDMONDSON:  Spring-run chinook sal non were |isted
because based on NVMFS determ nation they were in danger of
becom ng endangered or had a high probability of beconi ng
endangered in the near future.

MR, BAICCCHI: Wuld the sane be true of steel head?

VR. EDMONDSON:  Yes.
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MR. BAIOCCHI: Now the Endangered Species Act of 1973
as anended provides for -- NVFS has an enforcenent unit,
right?

MR. EDMONDSON: That's right.

MR BAICCCH : And in the event that there is the
unaut hori zed taking of a listed species NVFS has the
availability of taking civil and crininal actions against
whoever m ght have done it; isn't that true?

MR. EDMONDSON:. Correct. Any party that has taken a
listed species in violation of Section 9. So that includes
the listed or threatened species that has Section 9
protection.

MR. BAIOCCHI: Thank you very nuch.

And you have made reconmendati ons to the Board
concerning -- an exanple we will go to the top under Exhibit
A on your exhibit, whatever it is so noted as, spring-run
chi nook sal mon spawning flows. It is your belief at the
present tine that 700 is needed at the Marysville gauge; is
that correct?

MR. EDMONDSON: Correct. During the flow schedul e
identified here.

MR BAIOCCCHI : Now, there is a nodification and with
respect to spring-run, do spring-run spawn earlier than
fall-run?

VR. EDMONDSON:  Yes.
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MR. BAIOCCHI: What you are reconmending is that the
flows for spawni ng be in Septenber, right, second week of
Septenber, to protect those fish that mght be in the river
reach that's comrenced spawni ng?

VMR. EDMONDSON: Correct.

MR. BAIOCCHI: And what about this spring flows for
downstream m gration, outward m gration of chinook sal nobn
and steel head? You indicated that additional studies are
needed, right, because you haven't got a position on it
ri ght now?

MR. EDMONDSON: W have a position that it is
necessary. W don't know how much water is necessary to
facilitate the novenent.

MR. BAIOCCHI: What you are saying is that you are

recomendi ng to the Board that the Board recomrend further

studi es concerning pulse flows to get the little guys out of

t he systenf?

MR. EDMONDSON: Ri ght.

MR. BAIOCCHI: Wth respect to steel head, now we have
adult fish, right, that might be nmigrating to the ocean in
conjunction with the juvenile fish?

MR. EDMONDSON: Repeat spawners, yes.

MR. BAI OCCHI: Thank you.

Wth respect to water tenperatures, your

recomendati ons are in concurrence with Department of Fish
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and Gane?

MR. EDMONDSON: That's correct.

MR. BAIOCCHI: Very good.

And are you aware of flow fluctuations and fl ow
reductions that have had adverse inpacts on chi nook sal nobn
concerni ng the managenent of the river flows by Yuba County
Wat er Agency, are you aware of that?

MR EDMONDSON: Yes, | am

MR. BAIOCCHI: How do you feel about that? | nmean,
there should be lintations?

MR EDMONDSON:  Yes.

MR BAICCCH : O course.

MR. EDMONDSON:. The project should be nmanaged in such a
way that it doesn't harmlisted species.

MR. BAIOCCHI: |If Yuba County Water Agency does that
again, okay, all right, says, "Well, the devil with NWS, I
amdoing it."

This is a hypothetical question. Can | ask it?

H O BROMW:. M. Lilly.

MR, LILLY: To the extent that that question was
i mpl yi ng that the Yuba County Water Agency has done that, |
object on the ground that it assunes a fact not in evidence
and does not have a proper foundation.

H O BROM: Do you have a response? But | am seening

to agree with M. Lilly here. Rephrase the question, nore
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hypot heti cal .

MR. BAIOCCHI: | can |eave out Yuba County Water
Agency.

H O BROW: | think that would help.

MR. BAIOCCCHI: In the event that, let's say, a water

user nanaged their flows wi thout ranping rates and reduced
flows in such a manner as to dewater sal nonid redds, would
your agency take actions agai nst them under the federal
Endangered Species Act?

MR. EDMONDSON: My agency would initially take action
agai nst the federal agency with discretionary authority over
t he Yuba County's managenent of the water in releases. So
in the case | believe you are referring to, the rew nd
operation, in that case we went to FERC initially. The
federal agency has a higher standard under ESA. First we go
to the federal agency. After that is exhausted we would go
to the private parties.

MR. BAI OCCHI: Thank you very nuch.

H O BROWN. Thank you, M. Baiocchi.

MR. BAI OCCHI: Thank you.

H O BROM:. M. Sanders.

---00- - -
/1
/1

11
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CROSS- EXAM NATI ON OF NATI ONAL MARI NE FI SHERI ES SERVI CE
BY SOUTH YUBA RI VER CI TI ZENS LEAGUE
BY MR, SANDERS

MR, SANDERS: Good afternoon

MR. EDMONDSON:  Afternoon.

MR, SANDERS: You nentioned that critical habitat was
designated on February 16th. Was that February 16th of
2000, just this past week?

MR, EDMONDSON:  Yes, sir.

MR SANDERS: That was for sal non and steel head on the
Lower Yuba River?

MR. EDMONDSON: That's correct.

MR. SANDERS: What was the exact designation on the
Lower Yuba River? Wat stretch of Yuba River is designated
for critical habitat for salmon and steel head?

MR. EDMONDSON:  From Engl ebri ght Dam downst r eam

MR. SANDERS: Downstreamto the confl uence?
MR. EDMONDSON: Yes.
MR. SANDERS: You al so nentioned both FERC -- let ne g

back. You nentioned that FERC has initiated consultation
with NVFS on the Yuba River, correct?

MR. EDMONDSON: Right. Based upon the reserve
di scretionary authority being a tacit federal action

MR. SANDERS: What about the Corps, have they initiate

consul tation yet?

CAPI TOL REPORTERS (916) 923-5447

(o]

d

136



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. EDMONDSON:. The Corps has not yet initiated
consul tation. W have had discussions with the Corps and
have devel oped an agreenent on the scope of the discussion

MR. SANDERS: That's consultation under Section 7 of
t he Endangered Speci es Act between federal agencies and
Nat i onal Marine Fisheries; is that correct?

MR. EDMONDSON:  Under 7(A)(2).

MR. SANDERS: What happens after consultation is over?

MR, EDMONDSON: Once consultation is initiated, it is
generally initiated with a biol ogi cal assessment. The
bi ol ogi cal assessment is presented to National Marine
Fi sheries Service and we prepare a biological opinion with
attached incidental take statenent, if incidental take is
necessary.

MR. SANDERS: So, NMFS at the end of the day issues a

bi ol ogi cal opinion as to whether the federal agency actions

wi | | endanger the species?
MR. EDMONDSON:. Right. | think | see where you are
going. It is instant review of the action and would ensure

that the federal agency had taken all reasonabl e nmeasures to
mnimze the inpact and determ ne on that unnitigatable
i npact whether that would result in jeopardy to the
popul ati on.

MR. SANDERS: Does NMFS inpose alternatives or

recomend different ways that the federal agency can do
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their action consistent with ESA?

MR. EDMONDSON: Yes, sir. |If NWFS analyses do not rise
to the Il evel of jeopardy, National Marine Fisheries Service
could inpose terns and conditions on the biol ogi cal opinion
Those woul d be terms and conditions, nondiscretionary terms
and conditions on the federal agency.

If the action rose to jeopardy, then NMFS woul d be abl e
to issue alternative actions, reasonable and prudent
al ternatives.

MR. SANDERS: Let's assune that there is no jeopardy
for a noment. NMS issues a no jeopardy biol ogical opinion
and along with that an incidental take statement.

Maybe | shoul d just ask quickly, what is the incidental
take statenment?

MR. EDMONDSON: Authorization to take a listed
speci es.

H O BROMN: M. Mnasian.

MR M NASIAN. Could I ask for an offer of proof as to
the relevance of this? | think this is what we often do.

W are supposed to be here tal ki ng about how nuch water is
necessary for fish, and i nstead we m ght be concentrating on
conmon procedur es.

H O BROM:. M. Sanders.

MR. SANDERS: Sorry. | amgetting to how nuch water is

necessary to the fish, but it's -- this is the agency
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responsi ble for inplementing the federal Endangered Species
Act, which in this case has to do with how much water is
necessary for the fish. That is where | am goi ng.

H O BROM:. M. M nasian.

MR. M NASIAN: This witness has begun his testinony by
sayi ng, based upon the recomendati ons of the California
Department of Fish and Ganme, and in his direct he has not
i ndi cated that he has independent know edge or done any
experiments in regard to fishery.

So, alittle bit of procedure is okay, but not for
background. W are going too far.

MR EDMONDSON: Can | correct that? | didn't make that
statenent.

H O BROM: Wit a mnute.

M. Sanders.

MR. SANDERS: Again, | amnot really sure how to
respond to that, other than if you give ne a little | eeway |
will pronmise you we will get directly to how nmuch flows are
necessary in the river under the Endangered Species Act and
under this w tness' opinion, expert opinion.

H O BROM: M. Sanders, | will give you little
| eeway. Proceed.

MR. SANDERS: So if we have an incidental take
statenent and a biol ogical opinion, typically would NVFS

i npose a flow regine as part of that?
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MR. EDMONDSON: It is likely. As long as that flow
regime was within the mnor change rule.

MR. SANDERS: So, regardless of what this Board
ultimately rules on what the m nimuminstreamflows shoul d
be, NVMFS may, using their own discretion, inmpose a different
flow regi ne?

MR. EDMONDSON: Right. If newinformation is generated
t hrough the Section 7 consultation that indicates additiona
flows are necessary to further mininize take, then that nay
occur, yes.

MR. SANDERS: Are you famliar with the flows being
recomended by Yuba County Water Agency's consultants?

MR. EDMONDSON: Only generally speaking. | just
perused those.

MR. SANDERS: Unfortunately, so did |I. | could be
wong on this, but | think that it was for -- | seemto
renember for a critical dry year, sonething |like a hundred
cfs in the river during the sumer and early fall. Does
that sound right to you? Unfortunately | don't have the
stuff with ne.

MR, EDMONDSON: To the extent that that is less than
recomended under the PHABSI M nodel i ng study, no, it doesn't
sound right.

MR. SANDERS: |If they say recommended a flow of a

hundred cfs, | guess | am asking in your opinion would that
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flow constitute take?

MR. EDMONDSON: I n my opinion, having seen the river,
woul d agree that that woul d probably constitute take.

MR. SANDERS: Likewise, | think for wet years they're
recommendi ng a m ni mum fl ow of 250 cfs.

Again, in your opinion does that constitute take?

MR. M NASIAN: Cbjection. Were is the flow, 2507

H O BROM:. M. Sanders.

MR. SANDERS: Just forget the question since | don't
have the stuff in front of me. |'mjust not going to go
there.

H O BROM: Al right.

MR. SANDERS: What happens if sonmebody viol ates the
Section 9 take prohibition?

MR. EDMONDSON: There is civil and crimnal provisions
under Section 9 or penalty, and the penalty provisions are
contained in Section 11.

MR. SANDERS: Now, we were tal king about Section 7
consultation. There is also Section 10, which applies to
private actions under ESA; is that correct?

MR, EDMONDSON: That's correct.

MR. SANDERS: |f Yuba County Water Agency or one of the
districts applied under Section 10 for an incidental take
permt, would NVMFS inpose a flow regine as part of flow

procedure?
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MR. EDMONDSON: NMFS woul d probably negotiate with the
private entity on a flow regine.

MR. SANDERS: U timtely, though, would there be a flow
regime attached to that pernmit so that if, as a condition of
taki ng, would there be flows attached to that?

MR. EDMONDSON:. There is likely NWFS woul d not accept a
habi tat conservation for operation of a water managenent
project if it did not include a flow schedul e.

MR. SANDERS: Again, that flow schedule woul d be
bi ndi ng upon on the pernittee regardl ess of what SWRCB says
in these hearings; is that correct?

MR. EDMONDSON: For the incidental take to remain in
effect, in other words, for authorization to renain in
effect, the private entity nust adhere to ternms of a habitat
conservation plan.

MR. SANDERS: Are you fanmiliar with the fish diversion
and fish screen facilities on the Lower Yuba River?

MR. EDMONDSON: Yes, to the extent that there are any.

MR. SANDERS: NMFS has fish screen criteria?

MR. EDMONDSON: That's correct.

MR. SANDERS: Do any of the diversions neet those
criteria currently?

MR. EDMONDSON. My understanding is there is a new
facility at Browns Valley, and | think NMFS is | ooking at

that right now | amnot really sure the specifics of that.
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Qur engineering folks are taking a | ook at Browns Vall ey.

As far as at Daguerre Point Dam there are two
di versi ons, South Yuba Brophy and the Hal | wood- Cor dua
di version, and those do not nmeet NMFS criteria.

MR. SANDERS: |If the diverter is diverting water
wi t hout neeting NMFS criteria, what happens under the ESA?

MR. EDMONDSON: Currently, nothing. There is a
proposed 4(d) rule for steelhead. Once the 4(d) rule takes
effect, at that point in time there would apply to Section 9
prohi bitions to steel head under the Section 9 violation

MR. SANDERS: When is the 4(d) rule expected? |Is there
a date on that?

MR, EDMONDSON: Yes, there is. It is due to be fina
the middl e of June of 2000.

MR. SANDERS: M ddle of June 2000. So after June 2000,
it would be illegal to operate these diversions wthout
nmeeting NWFS fish screen criteria; is that correct?

MR, EDMONDSON: M ddl e of June 2000 or thereabouts.
There is generally a cooling off period before the
prohi biti ons beconme effective, 30, 60 days, something like
t hat .

MR. SANDERS: And after that these diversions are
illegal?

MR, EDMONDSON: That's correct.

MR. SANDERS: Wbuld then the person be subject to sone
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ki nd of enforcenent action by NVMFS? 1Is that how it works?

MR. EDMONDSON: Yes, that is correct.

MR SANDERS: |f NMFS doesn't take enforcenent action,

there is citizens provision under ESA?

VR. EDMONDSON:  Yes.

MR. SANDERS: One way or another -- | am done.

Thank you.

H O BROM: Al right. Thank you, M. Sanders.

M. Cook.

CROSS- EXAM

MR COCX:

---000---
NATI ON OF NATI ONAL MARI NE FI SHERI ES SERVI CE
BY MR COOK

Was t hat Ednondson?

MR. EDMONDSON: Yes, sir.

MR COOK:

M. Ednondson, you apparently are famliar

wi th the Daguerre Point Dam diversions north and the south?

VMR. EDMONDSON:  Yes.

MR. COOK: On the south diversion are you famliar with

how it operates for the purpose of maintaining a level in

the canal, what | call the South Canal or Hal |l wood Canal ?

MR EDMONDSON: No, sir, not famliar with that

specifically.

MR COCX:

Are you famliar with a flashboard dam whi c

is a short distance downstreamin this canal fromthe

Daguerre Poi nt

Danf
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MR, EDMONDSON: | heard nmention of it.

MR. COOK: You are not personally familiar with that.
Are you famliar with the fact that water is diverted out of
the South Canal which then flows back into the river bel ow
Daguerre Point Danf

MR, EDMONDSON:  No, | wasn't aware of that.

MR COOK: Are you fanmiliar with any sal non or
steel head going into an area called Gol dfi el ds?

MR EDMONDSON:  Yes.

MR COOK: Are you fanmiliar with the fact that sone
sal mon, in fact, spawn above the South Canal and that the
young then outmigrate into the South Canal ?

MR. EDMONDSON: Spawn above the South Canal, you nean
Yuba River?

MR COOK: In the Goldfields. Wthin the Gol dfi el ds
area above or upstream of the South Canal are you famliar
with the fact that sal non or steel head, in fact, spawn in
that area and that the young in outnigration have no other
course than to go into the South Canal ?

MR. EDMONDSON: | wasn't aware that sal non, steel head
spawned in the Goldfields and then nake their way to the
Sout h Canal .

MR. COOK: Assuming that that were true, would that
have an inmpact on your conclusions of when you consult with

the Corps and the other agencies?
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MR. EDMONDSON:. Yes. Al inpacts would fall into the
equat i on.

MR. COOK: Do you know if that is a matter of concern
for the ultimate consultation that you will have?

MR EDMONDSON: There is -- | believe it would nmake
sense that it would. W haven't gone through the
consul tation process yet. So we have to -- if you are
tal king about a consultation with Corps of Engineers, the
Cor ps of Engineers or NMFS woul d have to make the argunment
that Corps activities affected that inpact. In other words,
that the Corps had sone discretion over that inpact.

MR. COOK: | amthinking of the Corps or other
activities within the Goldfields that have an inpact on
sal mon or their young outm gration. Wuld that be somnething
that you woul d consider in your consultation?

H O BROM:. M. Mrris.

MR MORRIS: M. Brown, we are going to object to this
line of questioning because it assumes facts that are not in
evi dence.

H O BROM: M. Cook

MR COOK: Well, as | understand it, just recently
there was a determination of habitat and that was in the
CGoldfields area. | believe that in the '92 hearings it was
clearly established that there was water of the Yuba River

flowi ng through the Gol dfields area which is an adjunct of
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the river, and that the habitat would appear to ne to be
sonmet hing extrenely vital in determning the inpact of the
Endangered Species Act, to the extent that habitat has been
determined to be an issue.

H O BROM: M. Frink, is there habitat established in
those Gol dfi el ds?

MR. FRINK: That is something | don't want to specul ate
on. There was evidence of sal nobn being avail able on the
other side of the rock gabion fish screen, but those were
juvenile. | don't know if there is evidence that they spawn
in the Coldfields or not.

H O BROMW: M. Mrris, | amgoing to go ahead and
all ow the question with this caveat, that M. Frink just
brought into the consideration, that to his know edge there
has not been established the fact that there is habitat.

And do you wish to add to that?

MR MORRIS: | would only state there is information in
the record that there is NWFS designation of critica
habitat in the Yuba River bel ow the Daguerre Dam And that
is the extent the question should go. There is nothing in
the record that says Goldfields is part of that, at |east.

H O BROM: M. Frink

MR. FRINK: |If you could ask the witness if he has any
know edge of sal non spawning in the Goldfields, if he

doesn't then --
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MR. COOK: | think he said he does not. And | think ny
guestion was directed to the potential for the consultations
that are essential.

And relating to the habitat, if |I may conment on the
1992 hearings?

H O BROM: No. You're -- this is not your
opportunity to give testinony, you are here to ask questions
ri ght now.

M. Bai occhi, you rise for an occasion?

MR. BAIOCCHI: No, ny back.

MR COOK: May | talk about the record of the '92?

H O BROMWN: You may ask M. Ednondson if he has
know edge of it, and we will try to get that on the record,
what his know edge is. And then maybe others can testify to
the effect that you are searching for here, but ask himif
he has knowl edge of it. Then direct your question to him

MR COOK: | could make, if proper, a proffer, an offer
of proof. W intend to have testinony to the effect that
there is spawning of salnon within the CGol dfields that mnust
cone through the South Canal operation, and that their young
nmust go back through the South Canal.

H O BROMN: You will have the opportunity, M. Cook,
to present your direct testinony. And at that tinme perhaps
that woul d be the better tine.

MR COOK: Very well. | amattenpting to get --
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H O BROMW: WII you, yourself, be presenting direct
testimony?

MR COOK: Yes.

H O BROM: You have not been sworn?

MR. COOK: No.

H O BROMW: Remind ne of that so we don't forget that,
to swear you.

Pl ease direct your questions to M. Ednondson.

MR COOK: Very well.

I amnot sure -- you are not famliar then, | think you
said, with the fact that sal non do spawn in the Gol dfields?

MR. EDMONDSON: That is not correct. Your question was
whet her they spawned in the CGoldfields and whether their
progeny make their way into the South Yuba canal. And to
that extent, | don't know There is evidence that chinook
may be spawni ng or that sal nonids nay be spawning in the
ol df i el ds because of the information fromthe gabion rock
weir. There was sonme juveniles captured behind the gabion
rock weir. | think the assunption was they probably nade
their way -- they were probably spawned in the Col dfields
and nade their way through the gabion rock weir rather than
com ng up the diversion canal.

So it is ny understanding there is sonme evidence that
there is sone spawning in the Gol dfi el ds.

MR COOK: You are not famliar then with the salnon in
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this diversion canal ?

MR. EDMONDSON: Wi ch diversion canal ?

MR. COOK: That is the one -- | amnot sure. You just
testified there was a diversion canal, and | am assuning you
were tal king about the one that goes out of the South Canal
a short distance away from Daguerre Point Dam

MR. EDMONDSON: | was referring to there is some return
fl ow canals fromthe Col dfi el ds.

MR, COOK: Yes. It returns back into the river from
the Col dfi el ds?

MR. EDMONDSON: Ri ght, right.

MR. COOK: Do you know that that comes fromthe South
Canal or at least in part?

MR, EDMONDSON: | didn't know the South Canal fl owed
into those, any part of the Gol dfi el ds.

MR COOK: Are you familiar with the fact that on
occasion that that water returning is at a different
tenperature and different turbidity than the water that
cones fromthe Daguerre Point Danf

VR. EDMONDSON:  Yes.

MR COOK: What is that famliarity?

MR. EDMONDSON: My understanding is that the water is
heated in the Goldfields and is warmer than the water noving
over the Daguerre Point Dam

MR. COOK: \What inpact does that have on the sal non or
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the steel head?

MR. EDMONDSON: Because of the increase retention tine
particularly on a sunny day with high anbient tenperature,
the tenperature could rise above | ethal tenperatures for
salnonids. And that is part of the issue with the false
subtraction into the Col dfi el ds.

MR COOK: Are you familiar with any predation in that
return canal ?

MR. EDMONDSON: In the return canal specifically, no.

MR. COOK: Then | guess | should ask the question of
your consultations, what you expect to consult about. Do
you expect to consult about this return canal during your
consul tations?

MR. EDMONDSON: That hasn't been decided yet. That wa
an issue brought up during our scoping neetings on the
consultation. W raised the issue that the Corps' activity
may be having an effect on just what you nentioned, the
return canal and the gold dredging operations. And we are
| ooking into that right now

MR COOK: Are you fanmiliar with water traversing or
pouring over, across, the Daguerre Point Danf

VR. EDMONDSON:  Yes.

MR COOK: Are you familiar with the water coning
t hrough the fish | adders on both sides of that danf

VR. EDMONDSON:  Yes.
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MR. COOK: Do you know of any nethod of measuring the
flow as it crosses Daguerre Point Danf

MR. EDMONDSON: Over the top of the dan®

MR COOK: Yes.

MR. EDMONDSON: How has that been nmeasured?

You neasure it by the Iength of the dam coefficient
of roughness and the wetted area. So, essentially Q equals
velocity tines area, corrected for the coefficient of
roughness.

MR. COOK: Do you know if neasurenents are taken using
t hat net hod?

MR EDMONDSON: | am not aware on a continuous basis.
I know they have been. | don't know if they are
conti nuously neasur ed.

MR. COOK: Do you know of a gauge at Daguerre Point Dam
for flow, a flow gauge?

MR EDMONDSON: | amfanmiliar with the |ocations of the
gauges besi des Marysville and Engl ebright.

MR. COOK: Do you know where the Marysville gauge is in
relation to the Daguerre Point Danf

VR. EDMONDSON: Downstream yes.

MR. COOK: Do you know how far downstreanf?

MR, EDMONDSON:  No, sir.

MR. COOK: Those are all the questions | have.

H. O BROMWN: Thank you, M. Cook.
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M. Lilly.
---000---
CROSS- EXAM NATI ON OF NATI ONAL MARI NE FI SHERI ES SERVI CE
BY YUBA COUNTY WATER AGENCY
BY MR LILLY

MR, LILLY: Good afternoon, M. Ednondson. | am Al an
Lilly for the Yuba County Water Agency.

First of all, M. Ednondson, just by way of background
regardi ng your qualifications, have you ever done any
prof essional fieldwork on the Yuba River?

MR. EDMONDSON:. As a field biologist?

MR, LILLY: Yes.

MR, EDMONDSON: No, sir.

MR. LILLY: How nany tines have you been out to the
Yuba Ri ver?

MR. EDMONDSON: Actually on-site, once.

MR LILLY: Which parts of the river did you visit when
you were on-site that one tine?

MR. EDMONDSON: The Col dfi el ds and Daguerre Point Dam

MR LILLY: Has anyone else from National Marine
Fi sheri es Service done any professional fieldwrk on the
Yuba Ri ver?

MR. EDMONDSON: | know your engi neering team has been
out there a few tines, and we have done a flyover. Previous

to ny coming on board we may have. | don't know. | can't
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answer that question.

MR. LILLY: You are not aware of any fishery biol ogy
wor k by National Marine Fisheries on the Yuba River itself?
MR. EDMONDSON: | am not going to say there hasn't

been, but | amnot famliar with that.

MR, LILLY: Did you review in connection with your
preparation with your testinmony for this hearing, did you
review any data regarding the relative distributions of the
steel head or spring-run salmon in the different reaches of
the Lower Yuba River?

MR, EDMONDSON: No. To the extent that | reviewed data
on the distribution?

MR, LILLY: Yes.

MR, EDMONDSON:  No, | did not.

MR LILLY: Just followi ng up on a question | just
heard. | believe in response to M. Cook, you nentioned
that some juveniles have been di scovered behind the rock
gabi on at the beginning of South Canal; is that correct?

MR. EDMONDSON: That is ny understanding.

MR LILLY: What is your understanding as to what the
source was of juveniles? |In other words, where did their
parents spawn that led to the juveniles in that |ocation?

MR. EDMONDSON: Again, this was part of a conversation
when | was at a site visit, coming back and talking to ny

engi neers.
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My understanding was that the fish, false attraction to
the Gol dfi el ds and occasionally adult sal monids spawn in the
Col dfields. They are progeny that nade it through the
gabi on rock weir.

MR, LILLY: Then they would be found on the canal side
of the rock weir or on the river side of the rock weir?

MR. EDMONDSON: Presunably both, if they are making
their way through.

MR. LILLY: They would basically go fromthe Gol dfi el ds
then to the canal side of the gabion weir?

MR. EDMONDSON:  Ri ght.

MR LILLY: If | can refer you to your testinmony which
is Exhibit S-NMFS-1A, particularly Page 2, Paragraph 4, do
you have it?

MR. EDMONDSON: It is a big box back there. Do | need
to look at it?

MR LILLY: Probably be a good idea. |If we could take
a short break, M. Brown, so he can get the exhibit.

H O BROM: Of the record for a noment.

(Break taken.)

H O BROMN:. Back on the record

MR LILLY: M. Ednondson, if you could please | ook at
Page 2 of your testinony, Paragraph 4, the first sentence
says:

NMFS designated Central Valley spring-run
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salmon in the Yuba River as a federally
listed threatened species on Septenber 16,

1999. (Readi ng.)

Do you see that?

MR. EDMONDSON: Yes, sir.

MR LILLY: | just wanted to clarify, was the

evol utionary unit of spring-run that was listed on the Yuba

River or did it cover a broader geographical territory than

just the Yuba River?

MR. EDMONDSON: Central Valley spring-run chi nook

sal nmon,

i ncl uded the Yuba R ver

MR, LILLY: This listing popul ation also included

sever al

other Central Valley rivers?

MR. EDMONDSON: Yes. Most notably Butte Creek, Feathe

River, Deer Creek, MII Creek, small populations in Battle

Creek and Yuba River

MR, LILLY: There is no special status for the run on

any one river within those rivers? They are all listed as

one evolutionary unit as a threatened species; is that

correct?

MR, EDMONDSON: Yes. O those streans within that,

that ESU that contain nationally spawni ng popul ati ons of

spring-run

MR. LILLY: M. Ednondson, you submitted Exhibits 2, 3

4 and 9;

amtrying to sort out the spring-run fromthe
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steel head. In your |arge package of exhibits |I believe 2,
3, 4 and 9 were the exhibits that contai ned conprehensive
di scussi ons of the causes of decline of spring-run; is that
correct?

MR. EDMONDSON: Two are factors contributing to
decline. Three is the west coast steel head factor for
decline in port. Federal Register Notice listing spring-run
is 4. And 9 was the Notice of Proposed Critical Habitat.
Yes, all of those do list causes for decline.

MR LILLY: Is it fair to say that those exhibits
contain a conprehensive discussion of the factors of decline
of spring-run?

MR. EDMONDSON: | would say that is an accurate
statenent.

MR LILLY: Do any of those exhibits contain any
references to the Yuba River project as a cause for the
decline of spring-run sal non?

MR. EDMONDSON: They don't nention the Yuba River
Project. They do nention the activities of the Yuba R ver
Proj ect .

MR. LILLY: Wsat -- can you tell nme where they nention
any activities of the Yuba River Project?

MR. EDMONDSON:. They tal k about factors affecting
decline, including water availability or water quantity and

i ncludi ng strandi ng, desiccation of redds. So it does go
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t hrough the whol e i ssue of water devel opnent and those
i mpacts.

MR. LILLY: Have you done any analysis to deternine
whet her or not the Yuba River Project has had any effect on
water availability in the Lower Yuba River?

MR. EDMONDSON:. As that water availability is necessary
for listed sal nobnids, yes. | have not done a water cal endar
study for water sales. For the sal non, yes.

MR. LILLY: That is not ny question. Maybe ny question
wasn't clear. Let nme state it again.

Have you done any analysis as to whether or not flows
in the Lower Yuba River during the summrer, which
understand is one of the critical periods for these species,
are higher or lower as a result of the Lower Yuba River
Proj ect ?

MR. EDMONDSON:. Yep, | have, as a matter of fact.

MR LILLY: What was your anal ysis?

MR. EDMONDSON: That the New Bul |l ards Bar Project, when
that was built, has increased flows in Lower Yuba River

MR. LILLY: Have you done any analysis as to the New
Bul  ards Bar Project affect on water tenperatures in the
Lower Yuba River?

MR. EDMONDSON: | have not. It is nmy understanding
t hey have reduced tenperatures. It has reduced

t enper at ur es.
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MR, LILLY: Both an increase in sunmer flows and a
reduction in sunmer water tenperature would be benefi ci al
for the spring-run sal non and steel head; is that correct?

MR. EDMONDSON: That woul d depend on the duration of
those | ow tenmperatures and the duration of flow Cearly a
high flow for a short period of tinme followed by a | ower
flow woul d be no benefit at all. In fact, mght be a
detri nent.

MR, LILLY: On the other hand, if the flows had been
hi gher throughout the sumrer as a result of the project,
and water tenperatures have been | ower throughout the sumer
as a result of the project, then the project would have
provided a net benefit to those species; is that correct?

MR. EDMONDSON: Theoretically to the extent that
habi tat was inproved over a long period of time to make that
habitat of use to the species, then, yes, it would have been
a benefit.

MR. LILLY: In regarding specific facilities, do you
agree that Engl ebright Damwas the facility that bl ocked the
access of spring-run chinook salmon to their historica
rearing habitat in the Yuba River systenf

MR. EDMONDSON: Yes. That's included in sonme of the
exhibits that | placed in the record.

MR. LILLY: Wo constructed Engl ebri ght Danf

MR. EDMONDSON: The Corps of Engineers' project.
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MR, LILLY: Now, if you can just go back to your
testimony, to Page 2, Paragraph 5, | just wanted to ask the
sanme clarifying question for steel head. Your first sentence
says:

NMFS designated the Central Valley steel head
in the Yuba River as a federally |isted
speci es. (Readi ng.)

It is the threatened species on March 19th, 1998.
Agai n, that evolutionary unit actually includes nore than
just the Yuba River, correct?

MR, EDMONDSON: That's correct.

MR LILLY: Can you just tell us what rivers are
actually included within that unit? Mybe not |ist them
all, just the geographical description of the area.

MR. EDMONDSON: Generally the Central Valley rivers
which the two major rivers are the Sacranento and the San
Joaqui n, Feather River, Stanislaus River, et cetera, the
maj or drainages and tributaries within the Central Valley.

MR, LILLY: | don't want to go through all your
exhi bits because |I don't have time; is it correct that your
Exhibits 5, 6, 7 and 8 contain a conprehensive discussion of
t he causes of decline of the Central Valley steel head?

MR, EDMONDSON: That's correct.

MR. LILLY: Do any of those exhibits contain a specific

reference to the Yuba River Project as a cause of the
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decl i ne of steel head?

MR. EDMONDSON: Again, they don't nention Yuba River
Project specifically, but they describe inpacts that have to
| ead to decline of species and sone of those inpacts are
within the Yuba River and are caused by the Yuba River
Proj ect.

MR LILLY: Those would be the sanme type of inpacts you
menti oned before, particularly changes in flows and changes
in water tenperatures?

MR. EDMONDSON: Fl ow availability, changes in flow,
changes in water tenperatures.

MR, LILLY: Do you happen to have Exhibit 5 handy? |If
you don't, | will just get it for you

MR. EDMONDSON: If you wouldn't nind

MR, LILLY: | just have one question about this. |If
you could turn to Page 145, Table 26 in this Exhibit
S- NVFS- 5.

MR EDMONDSON:  Yes.

MR. LILLY: Specifically regarding the Yuba River, do
you agree with that estinmate of steelhead run in the Yuba
River in 1984 at 2000 adul ts?

MR. EDMONDSON: Yes. My understanding is that that was
the best estimate at the tine.

MR. LILLY: Do you have any information regarding the

changes in the annual runs of adult steel head in the Lower
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Yuba River since 19847

MR. EDMONDSON:  Not hi ng beyond anecdotal information,
if you are referring to informati on regardi ng popul ati on
i ncreases or declines on population in the Lower Yuba River

MR LILLY: My question is, is there any quantitative
i nformati on regardi ng any substantial change in that 2000
annual run estinmate?

MR. EDMONDSON: There may be. | haven't reviewed any
publ i shed reports.

MR LILLY: You are not aware of whether that nunber
has changed?

MR EDMONDSON: No. | would assune that if there is a
new popul ation estinmate it would be different than 2000.

MR. LILLY: You don't know whether it is higher or
lower, do you, or if there is a new popul ation estimte?

MR. EDMONDSON: Not based on published reports. Based
on anecdotal information, but not published reports.

MR, LILLY: Just to clarify, there were a couple
guestions just asked of you earlier regarding the take under
t he federal Endangered Species Act. | just want to clarify,
have 4(d) rul es been adopted for the steel head and
spring-run salnon in the Lower Yuba River yet?

MR. EDMONDSON: They are not final yet.

MR, LILLY: Until they are final, there actually is no

| egal |y enforceabl e federal take prohibition under federa
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law, is that correct?

MR. EDMONDSON: No, that is not correct. There is a
requi renent to consult by federal agencies. And although
there is not a specific violation of Section 9, there is a
violation of 72 and the agenci es shall not inplenent actions
that result in potential jeopardy.

MR, LILLY: There is no enforceable take provision on
nonf ederal agencies until 4(d) is adopted; is that correct?

MR. EDMONDSON: | think you are referring to Section
9. Section 9 does not take effect for those species, for
t hreatened species unless there is a 4(d) rule.

MR LILLY: Whsat you are referring to is Section 7
consultation; is that correct?

MR EDMONDSON: Correct.

MR, LILLY: Just to go forward, do you have Exhibit 12
t here handy?

VR. EDMONDSON:  No.

MR, LILLY: Let ne get it for you

Exhibit 12 is the August 5th, 1999, letter fromthe
Federal Energy Regul atory Commission to National Marine
Fi sheries Service?

VMR. EDMONDSON: Correct.

MR, LILLY: On Page 4 of your testinony at Paragraph 10
you say:

By letter dated August 5th, 1999, FERC
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requested a Section 7 consultation with NVFS
on inpacts of the FERC |icense Yuba R ver
Proj ect. (Readi ng.)

Then you list other projects. Does that Exhibit 12
actually contain any formal request fromthe Federal Energy
Regul at ory Conmi ssion for Section 7 consultation?

MR. EDMONDSON: It does in the |ast paragraph on the
first page, refers to:

We, therefore, are designating these agencies
as the Conmission is not federa
representatives for conducting

consul tati ons.

(Readi ng.)

MR LILLY: That is for consultations rather than a
specific request to FERC for a formal Section 7
consultation; is that correct?

MR. EDMONDSON: | took this to nean a tacit request or
consultation. At this point it is informal until we have a
bi ol ogi cal assessment.

MR LILLY: On your testinony on Page 6, | just want to
be clear, at the top of the page you' re reconmendi ng t hat
the State Water Board adopt all the provisions of the 1996
Draft Decision, except for certain nodification; is that
correct?

MR EDMONDSON: Wth additional nodifications,
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correct.

MR LILLY: So | believe you said it is your
understandi ng that the Draft Decision has a requirenent of
700 cubic feet per second at Marysville during the spawni ng
period; is that correct?

MR. EDMONDSON:. No. | want to change ny reconmendati on
to 700 cfs at Marysville.

MR, LILLY: Was that to be consistent with the Draft?

MR, EDMONDSON: That was to be consistent with the
California Departnent of Fish and Game reconmendati on.

MR, LILLY: What is the technical basis for your
recomending this flow requirement start during the second
week of Septenber?

MR. EDMONDSON: The spawni ng behavi or of spring-run

MR LILLY: Is it that they may start spawni ng during
t hat peri od?

MR. EDMONDSON: That is based on information from
California Departnent of Fish and Gane, based on their data.

MR. LILLY: This reconmendati on would be to optinize
the spring-run habitat, starting in the second week in
Sept enber ?

MR. EDMONDSON: The reconmendati on woul d be optin ze
their spawning habitat starting the second week of Septenber.

MR. LILLY: Have you nade any analysis to deternine

whet her or not the habitat is presently limted, is a
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limting factor for spring-run sal non?

MR. EDMONDSON:  Under the current flow reginme?

MR, LILLY: Whether it is under current conditions,
that is.

MR. EDMONDSON: Under the current flow regi me whet her
spawni ng habitat is limted to spring-run sal mon; you are
asking ne whether it is? | don't understand the question

MR. LILLY: If the spring-run spawning habitat is |ess
than 700 cfs, is that alimting factor that limts the
popul ati ons of spring-run salnmon in the Lower Yuba River?

MR. EDMONDSON: Yes, it can be. And again, it goes to
the issue how long that habitat is available. For instance
if it is 700 cfs, for sonme action or lack of ranping, it
woul d be ranping -- for sone reason that flow is dropped
i mediately, it could desiccate redds. So the issue of
tenperature associated with that flow. There is a
tenperature associated flow, and that is part of the
habi tat quality.

It is a conplicated question and a conplicated answer.

MR LILLY: Let ne state it a different way.

Do you have any technical information that woul d
indicate that a | ower sustained flow would limt spring-run
salmon in the Lower Yuba River?

MR, EDMONDSON: Yes, the results of the PHABSIM

anal ysi s.
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MR LILLY: Basically, you would follow the PHABSI M
anal ysis to determ ne the appropriate spawni ng habitat?

MR, EDMONDSON: That is the best available information
that | amaware of currently.

MR, LILLY: Did you or anyone el se in National Marine
Fi sheries do any anal ysis of the inpacts that your proposed
fl ow recommendati ons woul d have on the Yuba County Water
Agency's ability to supply water to its custoners?

MR. EDMONDSON:. No. W are biologists, so we don't do
wat er accounting studies.

MR. LILLY: Does your proposal contain any reductions
in your recomended instream flow requirenents for dry or
critical dry years?

MR. EDMONDSON:  No.

MR LILLY: Now |l amgoing to go forward to your
proposed tenperature standards, which | believe start on
Page 7 of your testinony.

H O BROMW: How nuch nore tine do you have, M. Lilly?

MR. LILLY: | have approximtely five nore m nutes, and
| realize we are at about 20 minutes. There was sone tine
for himto find some exhibits. | think | will be within
t he 20.

H O BROM: How rmuch nore tine?

MR, LILLY: About five nore mnutes.

H O BROWN: Conti nue.
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MR LILLY: M. Ednondson, what is the technical basis
for your proposed water tenperature standards which are
listed at the top of Page 8 of your testinony?

MR. EDMONDSON: Those are the tenperatures that are
within the optimal range. There is a range. There is no
one single nunber, but it is within the optimal range for
spring-run and steel head.

MR, LILLY: Wy does the recomendation for the 56
degrees at the Marysville gauge extend through June 307

MR. EDMONDSON: Again, the necessity for the |ifestages
inthe river at that tine, for spring-run and steel head.

MR LILLY: Basically there may still be sone
i ncubating eggs in the river in June?

MR. EDMONDSON:. O juvenil es.

MR, LILLY: Do you recomend addi ng these terns as
mandatory terns to the Yuba County Water Agency's water
rights pernits?

MR, EDMONDSON:  Yes, | believe | did.

MR. LILLY: Do you know what actions the Yuba County
Wat er Agency can take to control water tenperatures in the
Lower Yuba River at Marysville?

MR. EDMONDSON: Currently the Yuba County Water Agency
can adjust the releases of flow from Engl ebri ght Dam can
call for nore releases from New Bullards Bar. And ny

understanding fromtal king with Donn WIlson, he's recently
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contracted a study to look at a, | think it's been terned, a
snorkel on the intake to draw fromlower in the reservoir to
reduce tenperatures.

MR. LILLY: Did you do any analysis to determ ne
whet her or not with the present facilities available to the
Agency it is feasible to inplenment these proposed
tenperature requirenments?

MR. EDMONDSON: Whether or not -- | believe you are
aski ng whether or not there is a tenperature nodeling study
to say whether those tenperatures would be available if
rel eased for this period of tinme, and the answer is, no, we
did not.

MR. LILLY: Are you aware of National Marine Fisheries
maki ng any tenperature requirenments for spring-run and
steel head in the Lower Anerican River?

MR. EDMONDSON: Are you referring to a biol ogica
opi nion that was recently issued?

MR. LILLY: Any recommendati ons by National Marine
Fi sheries regarding tenperature requirenents in the Lower
Ameri can River.

MR EDMONDSON: | am sure we have sone. You have to be
nore specific than that. W make | ots of reconmendations on
bi ol ogi cal opinion issues.

MR LILLY: Wiat | want to know is, are you aware of

any National Marine Fisheries recommendations for specific
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tenperature requirenents in the Lower American River during
t he sunmer ?

MR. EDMONDSON: | think there is recently a biologica
opi nion issued for OCAP.

MR LILLY: Do you know how many degrees Fahrenheit are
the recomendations in that docunent?

MR. EDMONDSON: | didn't prepare that docunent; |
didn't have the date in front of ne that was used to prepare
t hose recommendati ons, so | have no specific know edge of
t hat .

MR. LILLY: Regarding your flow fluctuations criteria,
whi ch are the Page 8 of your testinobny, what periods of tine
are you reconmendi ng that the Agency be prohibited from
maki ng any reductions or fluctuations of flow? It says here
during sal monid incubation and spawning. | don't know what
time of the year you are tal ki ng about there.

MR. EDMONDSON: The spawni ng begi ns for sal nonids
usual Iy, according to the Cal Fish and Gane data, by the
second week of Septenber. | think that is general
Sonetimes a little earlier, sonetinmes a little later. |
think it is 30 to 40 days for spring-run soil in grave
i ncubation. Steel head, typically peak spawning occurs in
February, | believe. And there is 35 to 37. So sonewhere
around between 35 and 40 incubation period for steel head, as

wel |
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MR. LILLY: Basically, fromthe second week in
Sept ember through March or on into April?

MR, EDMONDSON: | woul d have to | ook on a calendar to
tell you how many days that was.

MR LILLY: Is it approximately that tine period?

MR EDMONDSON:  Yes.

MR LILLY: Are you aware that sonetines flood fl ows
occur in the Lower Yuba River?

MR EDMONDSON:  Yes.

MR, LILLY: Are you aware that sonetines those can
exceed a hundred thousand cubic feet per second?

MR. EDMONDSON: | woul dn't be surprised.

MR, LILLY: What | don't understand fromreadi ng your
criteria are you proposing that if there is a flood flow of
a hundred thousand cubic feet per second that the Yuba
County Water Agency would be required to naintain that flow
t hr oughout the remainder of the spawni ng and incubation
peri od?

MR. EDMONDSON: To the extent that the Yuba County
Wat er Agency has control over the flows, they should attenpt
to minimze the fluctuations fromdifferences in those
flows.

MR. LILLY: Then conversely, if the Agency does not
have control over those flows, they should not be required

to do that?
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MR. EDMONDSON:. They woul d not be required to do that
if they don't have control over the flows.

MR. LILLY: Before hunan devel opnment began in the Yuba
River Basin, did flows in the Lower Yuba River ever
fluctuate during the sal nonid spawni ng and i ncubati on
peri od?

VR. EDMONDSON:  Yes.

MR. LILLY: Thank you

No further questions.

H O BROMN: Thank you, M. Lilly.

W will take a 12-minute break. And, renenber, if you
bring a drink back in, nake sure there is alid onit.

(Break taken.)
H O BROMWN. Cone back to order, please
M. Mnasian, | believe you are up.
---000---
CROSS- EXAM NATI ON OF NATI ONAL MARI NE FI SHERI ES SERVI CE
BY CORDUA | RRI GATI ON DI STRI CT AND SOUTH YUBA WATER DI STRI CT
BY MR M NASI AN

MR. M NASIAN. M. Ednondson, on behalf of South Yuba
and Cordua, | would Iike to ask you a few fol |l ow up
questions, and I will try not to be duplicative of M.
Lilly's excell ent exani nation.

Are your recomendations prinmarily based upon your

reliance upon Departnent of Fish and Gane and not upon your
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own investigation and critical analysis?

MR. EDMONDSON: It is based on both. Based on ny
under st andi ng, review of the record and Cal Fish and
reconmendat i ons.

MR. M NASI AN:  What records have you exam ned?

MR. EDMONDSON: Weé reexani ned the PHABSI M st udy t hat
was conducted, |FIManalysis, reviewed some of the testinony
that was presented, and | revi ewed sone of the biological
information that has been cited in our status reviews and
the listing docunents.

MR M NASIAN. Did you |look at the 1991 recomended
Departmnment of Fish and Gane reginmen for flows in the river?

MR, EDMONDSON: | am aware of that.

MR. M NASI AN:  When you say you |l ooked at the IFIM
study, are you referring to the work that was done by, is
it, Beak & Associates?

MR. EDMONDSON: Yes. | believe so.

MR. M NASIAN. Are you aware that the flows that are
proposed to the proposed decision basically ninimze certain
times of the year the usable wetted area of the river?

MR. EDMONDSON: No. You are tal king about the Beak?

MR. M NASI AN:  Yes, Beak anal ysis.

MR. EDMONDSON: Al so the Beak analysis. The PHABSI M
Study results recomrended minimzing the wetted area.

MR. M NASIAN: No, that the flows recommended by the
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Department of Fish and Gane and incorporated within the
proposed deci sion basically conflicts with the recomended
usabl e wetted area that Beak cane up with

MR. EDMONDSON: | amgoing to ask you to restate your
guestion. There is the Beak, PHABSIM analysis, Cal Fish an
Gane's earlier recomendati ons and not the |atest
recormendation. And you are saying the earlier
reconmendati on?

MR. M NASIAN:  The 1991 study was based upon the Beak
Study; do you renenber that?

MR. EDMONDSON: Right. And you're tal king about Ca
Fi sh and Gane's original reconmendati ons that they nmade at
the 1992 hearings?

MR. M NASIAN. That is good.

MR EDMONDSON: Were for flows that are less than the
current recomendati on and NMFS' current recommendati on?

And it is ny understanding that those reconmendations
didn't take into account the needs of spring-run because
they weren't listed at that tine.

Does that answer your question?

MR MNASIAN. Let me ask it in a different way. W
al ways have to make conproni ses between maxim zing the area
that would be available to juveniles and for incubation and
mai nt ai ni ng tenperatures of water during the grow ng cycle

of the juvenile or fry, don't we?
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MR. EDMONDSON. We don't al ways have to. In sone
situations where we are limted by cold pool storage or
limted by avail abl e storage, that happens.

MR. M NASIAN. Do you believe we have limtation on
this river that should be reflected in our decisions in
regard to fluctuations in tenperature?

MR EDMONDSON: | am not aware that there are
limtations in our ability to minimze fluctuations in
t enper at ure.

MR. M NASI AN:  You began your testinmony in this matter,
| believe, by indicating what the nain source of your
information was. And if | could put part of it on.

Right at the top do you see the phrase "based upon the
recommendati ons from California Departnent of Fish and Gane"?

VMR. EDMONDSON:  Yes.

MR. M NASI AN:  You reconmend

Did you do any critical analysis of the recomendations
of California Departnent of Fish and Gane?

MR. EDMONDSON: Yes. |If you look through the
docunents that | added to the record as evidence in ny
various exhibits, a lot of the -- alnpst all of the
site-specific citations are Cal Fish and Gane data. For
i nstance, McKuen is cited numerous tinmes and Nelson is
cited, et cetera. That is the agency with state authority

over those species, the agency that has nost of the field
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data. So that is why | based it on California Departnent of
Fi sh and Gane recomendati on as havi ng the best avail able
i nfornmation. MR. M NASIAN. Yet, on the very next
page you reconmend that we not establish a flow regi ne that
isrigid for the period of April 1 through June 30th and
i nstead experinment for ten years.

Wiy is that?

MR. EDMONDSON: | didn't believe there was enough data.
For instance, there was no specific study on flows for
juvenile emgration. And also in the past there has been a
great deal of success with the use of pulse flows as a water
savi ng nmeasure. There are certain instances where pul se
fl ows can be used rather than sustained flows and have the
sanme efficacy of downstreamtransport while saving water

I think | even mention as a potential water savings.

MR. M NASIAN. Did you see anything about using pul se
flows on the Yuba River in the current testinmony filed by
t he Departnent of Fish and Gane?

MR. EDMONDSON: There is no study done on downstream
em gration flows.

MR. M NASI AN:  Between 1992 and 2000 we have |earned a
great deal about pulse flows as a result of work on the
St ani sl aus and San Joaquin River, have we not?

MR. EDMONDSON: I n other rivers, yes.

MR. M NASIAN: We have learned that, just as in nature,
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maintaining a rigid flowand a rigid tenperature for a | ong
period of tinme can actually be di sadvantageous to the
survival of juveniles, haven't we?

MR. EDMONDSON: Wl |, again, that depends on what that
flowis and what the tenperature is and for what period of
time. It can be al so advantageous for sal nonids.

MR. M NASI AN:  You do understand that after eight years
Department of Fish and Gane is still recommending a fixed
flow at various levels, whether it is dry or wet, for
30-day, 60-day, 90-day periods, do you not?

MR. EDMONDSON:. Yes, they are. And that is based in
| arge part on results of the PHABSI M nodel i ng study.

MR. M NASIAN:  You don't agree with that, do you?

MR. EDMONDSON: | do agree with that. | don't agree
that there is sufficient data to adequately quantify the
necessary flow for downstreamenigration. There is a flow
that is necessary to maximnm ze downstream em gration. |
don't know what it is. | don't believe we have information
avail able to determ ne what that flow is today.

MR. M NASIAN.  Now, so that | understand how nuch of
the DFG reconmmendati on you adopt and what you base it upon
can you envision a scenario in which the water woul d be kept
so cold that the growth rates of juveniles would not
accel erate enough that when, in fact, they started to

outmgrate they all die before they got through the Bay?
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MR. EDMONDSON: If you are asking is there a | ower
| ethal tenperature for juveniles or other |ifestages, the
answer is yes. | think for chinook it is somewhere around
34 degrees.

MR. M NASIAN: What | amasking you is, if we keep the
wat er at the tenperature that you' ve recommended in the
Daguerre Point Dam area at 56 degrees year-round, do you
agree that that will retard the growh rate and period
within which they will elect to outmgrate?

MR. EDMONDSON: Retard based on what? Based on actua
condi tions?

MR. M NASIAN: Yes. The colder tenperature slows down
the growth rate, doesn't it?

MR. EDMONDSON: Right. The fish are adapted to those
tenperatures within that range. |In fact, ny persona
opinion is that the 56 degree value is a little high. It
could actually be a couple degrees lower. That is part of
reasonabl eness consi deration for the 56 degrees.

MR. M NASIAN. What is your basis for that on the Yuba
Ri ver?

MR. EDMONDSON: 19-, | think it was, -87 study done by
Rich. | believe '87. And identified 54 degrees as the
upper optinumtenperature for spawni ng and i ncubation

MR. M NASIAN: Do you know what particular area of

California that study was done in?

CAPI TOL REPORTERS (916) 923-5447

a

178



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. EDMONDSON: | read so nany |last night, late in the
hours, | don't know all the details.

MR. M NASIAN. Are you aware that that study was
preceded by a study of Hallock that basically indicated that
there were beneficial effects for warm ng water to the
degrees of 58 to 60 when certain |ifestages were reached?

MR. EDMONDSON: | have heard of that study. And when
first heard about the study of those tenperature |evels, |
didn't believe it. Those are -- based on nmy opinion and ny
experi ence those values are ludicrous. They are higher
than the fish are adapted for, and based on field studies
those tenperatures are within the lethal range. From about
50 degrees on we have docunentation of nortality to chinook
particul arly spawni ng and i ngravel forns.

MR. M NASIAN: Let's look at the Yuba River as a
| aboratory. Before Bullards Bar we had Engl ebright, didn't
we?

MR. EDMONDSON: Ri ght.

MR. M NASI AN:  Engl ebri ght had an affect of warm ng the
water, did it not?

MR. EDMONDSON: That is ny understanding. Once it
filled in with gravel particularly.

MR. M NASI AN:  The popul ations of returning adults and
popul ati ons of outnigrating juveniles have actually fared

very well on the Yuba River conpared to other places in
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California, haven't they?

MR. EDMONDSON: | would not say on the record that the
popul ati ons of sal nonids have fared well on the Yuba R ver

MR. M NASIAN. Do you have a professional opinion as to
whet her or not there has been any affect at all as a result
of Bullards Bar upon the abundance of juveniles and
returning adul ts?

MR, EDMONDSON: | have heard anecdotal information.
haven't seen published reports yet. The anecdota
i nformation indicates that the | ower tenperatures and water
fl ows nay have been benefi ci al

MR. M NASI AN:  You know t hose have been provi ded by
Bul  ards Bar, don't you?

MR. EDMONDSON: Yes, in fact, we did an analysis on the
difference in flows since Bullards Bar was constructed.

MR. M NASIAN. What | want to know is, why didn't al
the juveniles die as a result of the warm ng effect of
Engl ebright if juveniles need a col der tenperature than 56
degrees?

MR. EDMONDSON: Why did not all the juveniles die? So
you are assumi ng that Engl ebright raised the water
t enper ature above the upper |ethal tenperatures for
j uveni | es.

MR. M NASI AN:  Have you | ooked at the testinony filed

by Cordua Irrigation District in regard to the historic
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tenperatures in April, My, June, July before Bullards Bar?

MR. EDMONDSON: No, | have not.

MR. M NASI AN:  Thank you

| should ask you, do you have any source of informatio
to tell you what the historical profiles of tenperatures at
Daguerre Poi nt Dam were before Bullards Bar?

MR EDMONDSON: No, | haven't | ooked at that.

MR. M NASIAN.  Would you | ook at the underlined

n

| anguage at the top. |If | see this right, you want at | east

56 degrees maintained on a year-round basis at Daguerre
Point; is that correct?

VR. EDMONDSON:  Yes.

MR. M NASI AN:  You want 56 degrees in the period of
Cctober 1 to June 30th maintai ned at Marysville?

VMR. EDMONDSON: Correct.

MR. M NASI AN: Wiy does the tenperature need to be
that cold during the period of Cctober 1 through June 30th
at Marysville?

MR. EDMONDSON:. Because we've got the spawni ng
sal noni ds, juveniles and ingravel forns during that period.

MR. M NASI AN:  What percentage of juveniles are
i ngravel form bel ow Daguerre Point?

MR. EDMONDSON: \What percent age?

MR. M NASI AN:  Yes.

MR. EDMONDSON: Percentage relative to what?
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MR. M NASIAN. To the total popul ation

MR, EDMONDSON: | n ESU?

MR. M NASIAN: Yes. Well, let's take sal nonids and
let's Il ook at the overall popul ation

Isn't it true that nost of them are being successfully
reared above Daguerre Point?

MR. EDMONDSON: Mpst of the salnonids in the Yuba River
spawn above Daguerre Point Danf

MR. M NASIAN. And are reared above Daguerre Point.

MR EDMONDSON: It could be. | wasn't aware of that.

MR. M NASIAN. Do you have any information as to what
the ratio is?

MR, EDMONDSON:  No, | don't.

MR. M NASIAN:  When you try to maintain 56 degrees at
Marysville, that necessarily neans in June at |east you are
going to have to nmaintain a colder tenperature at Daguerre,
doesn't it?

MR. EDMONDSON: It is nore than likely that the water
woul d pick up sone tenperature, yes.

MR. M NASIAN:  So, do you know what the average spread
is in the nonths of April, May and June of a typical year
bet ween Daguerre and Marysville?

MR, EDMONDSON:  No, | do not.

MR. M NASIAN. Are you aware that one of the purposes

of pulse flows is to cause the juveniles to outmigrate at a
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time in which the tenperatures in the Sacranento R ver and
the Delta conditions are such that survival is nmost likely?

MR. EDMONDSON: That is one of the purposes of pul se
flows.

MR. M NASIAN: |Is one of the techniques of pulse flow
not only quantity of water, but tenperature? You warmthe
tenperature up so the sal nonids nmature faster, get stronger
and are better able to survive?

MR, EDMONDSON: | have heard that nentioned, and | have
been involved with some pulse flow projects at my tinme with
FERC, but | have not seen one where there was control of the
tenperature during the pulse flow It is just release of
specific volunes of water. But | have heard that
menti oned, that tenperature can al so be used, but | am not
aware that tenperatures have been used in a pulse fl ow
regime for juvenile mgration in a natural system

MR. M NASI AN:  Where did you do your work regarding
pul se flows?

MR, EDMONDSON: | did -- nost of the work | have done
with pul se flows have been with the National Marine
Fi sheri es Services, Federal Energy Regul atory Conmi ssion
and to a |l esser extent with the Bureau of Reclamation.

MR. M NASI AN: Have you ever worked in research in
terns of appraising the data gathered and preparing the

nmet hodol ogy of the study?
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MR, EDMONDSON: Yes. Wen | worked for the Federa
Energy Regul atory Conmi ssion | required studies on pul se
flow | directed the studies, reviewed the data and then
prepared Conmi ssion orders, setting standards for pul se
flows.

MR. M NASIAN. |Is there any study or treatise which
i ndi cates that pulse flows al one, wthout bringing the
juveniles up to a naturity stage by raising tenperatures,
will work; that is, isn't it always flow plus tenperature to
make juvenil e sal monids go out?

MR. EDMONDSON: As | said before, | am not aware.

There nmay be particul ar projects that rel ease pul se fl ows of
a warner tenperature. |'ve never seen any of those.
Cenerally, it is release of quantity of water only. You
woul dn't make sense if the purpose is to facilitate
downstream mgration of juveniles to do that at a tinme when
the juveniles weren't ready to migrate.

MR. M NASI AN:  How woul d we get themready to migrate
with a tenperature of, say, two degrees |ess than 56 at
Daguerre from October 1 to June 307?

MR. EDMONDSON:. At 54 degrees at Daguerre?

MR. M NASI AN:  Yes.

MR. EDMONDSON: Generally, that is the tenperature that
is considered optinumfor juveniles, for the spawning adults

i ngravel forms and for the juveniles, about 54 degrees C

CAPI TOL REPORTERS (916) 923-5447 184



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

That is what the fish are adapted to.

MR. M NASIAN:  But the spawni ng adults and the
juveniles are spawning i n Septenber, Cctober, Novenber, are
they not? W are talking about the rearing stage, aren't we?

MR. EDMONDSON: Right, correct.

MR. M NASIAN. Do you have any authority that cold
tenperatures like that are necessary in the rearing stage or
even productive in terns of causing naturation of the
juveniles?

MR. EDMONDSON: That is within the range that is
consi dered preferable, preferable range for chinook sal non
juveniles, within that range.

MR. M NASIAN. |If the Board stopped the hearing right
now and took your testinony and foll owed your
recommendations, it would not order any particular rigid
flowin the nmonths of April, My, June, would it?

MR. EDMONDSON: | amsorry, could you restate that?
don't understand.

MR M NASIAN. |f the Board stopped this hearing and

accepted your expert testinmony, it would not adopt a rigid

flow structure for the nonths of April, My and June, would
it?

MR. EDMONDSON: | believe |I recomrended a study of
flows. So, it would be, but it wouldn't be -- those flows

woul d vary over a ten-year period. For one year it nay be
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800 or for two or three years 1500, 2000; and included in
there a study of pulse flows. So there would be rigid flow
over that period of tine.

MR. M NASIAN. Isn't current pulse flow technol ogy that
you |l ook at the maturity level of the juveniles, you | ook at
the state of population? You |ook at whether they were
washed out by a big flood, and you determ ne the flow | evel
and the timng of pulse on the basis of all current
condi tions?

MR. EDMONDSON:  You want to time the pul se when the
juveniles are ready to outnigrate. That's correct.

MR MNASIAN: In the last eight years haven't we
| earned that the whol e net hodol ogy proposed in the 1991
Department of Fish and Gane study is antiquated, that we
need real -tinme nonitoring and operation of water
tenperature, water flow and the maturity | evel of the
juveniles?

MR. EDMONDSON:. | amgoing to restate what | think you
asked me. If you asked me if | still hold that ny
recommendation for a study of enmigration flows because we
don't have adequate infornmation at this tine to set a
specific or explicit value for those flows, then the answer
is, yes, | still agree with that recommendation

MR. M NASIAN. Yet you think that if for ten years we

sent down 700 one nonth and 800 anot her and the 900, and
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then we got a different water year next year and we sent
down 1200 or 1000, sonmehow we'd | earned sonething fromthat?

MR. EDMONDSON: That was the reason for the ten-year
peri od of record.

MR. M NASI AN:  What would we do during the ten years to
really make sure that we had control of all the variabl es?

MR. EDMONDSON:  And, again, are you asking me to
construct a pulse flow study right now?

MR. M NASIAN: The Board just ended the hearing.
They' ve got to accept your testinony. Wat do you want them
to do?

MR. EDMONDSON: During that flow period, release flows
fromApril 1 to June 30, during which tine 800, 1500, 2000
cfs could be studied to facilitate downstream snolt
nmovermrent. Mgration rates of alternative flows, efficacy
and potential water savings of pulse flows and tenporal
vari ation of downstream novenment shoul d be investigated.
am not sure what el se you asked ne.

MR. M NASIAN.  You didn't nention that you wanted the
alteration of flows to al so depend on the maturity rate of
the juveniles. Should that be part of the progranf

MR. EDMONDSON: If pulse flows are used specifically,
it should. |If pulse flows are not used, then that is not as
i mportant. Because there is a range with pulse flows, there

is still arange in outmgration that tends to follow a
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steep bell curve.

During that period, if there were no pul se flows, you'd
probably want to rel ease the sane flows during the period of
outmgration. |If you were to use pul se flows, however,
you'd want to make sure you tinme that to when the majority
of the juveniles were ready to nove downstream

MR. M NASIAN: In 1992 when we were tal ki ng about
mai ntaining rigid flows for 30-day periods, we didn't have
the information that pulse flows now show that the
juveniles, if they are ready to go and mature enough and the
wat er is warm enough, they go out in a nmatter of days after
the pulse flow, don't we? That is sonething we have | earned
in the last eight years, isn't it?

MR. EDMONDSON: That pul se flows work in sone
situations, the answer is correct. But it depends on a
nunber of things. For instance, turbidity, a day and ni ght
difference. There are other factors that weigh into whether
pul se flows are effective or not. In one river systemit
may be, and in another sonetinmes it is not.

MR. M NASI AN:  Based upon your experience, if we finish
this hearing today, what should the Board order in regard to
the factors to vary year by year in regard to which flowto
pi ck and what tinme to send the pul se?

MR. EDMONDSON: | go back to ny recomendati on under

B. Spring flows for downstream emi gration, what |
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previously read.

MR. M NASIAN:  You do nmean that they should study the
size of the fish, whether the popul ation has al ready been
washed out by flood? They should take those things into

consi deration, shouldn't they?

MR. EDMONDSON:. As background i nformation | assune they

woul d have that information available. Some of the
information is not as pertinent if they are not | ooking
specifically at pulse flows. It nay be that in this river
systemthat pulse flows are not efficacious for noving
downstream mgrants. It nay be that -- and, again, there
paucity of information here, and that is why | suggested a
study. We don't know if they mature al nost sinultaneously
or if it is a full range of that period that we have
maturation. So essentially we have a |l ack of a sharp bel
curve that | nentioned before. And sonetimes that is the
case, we have nore gradual maturing and enigration during a
certain period. And | don't think we have that information
avai |l abl e on the Yuba River, and that is why | suggested a
st udy.

MR. M NASIAN. The Mtchell study, based upon the 1992
results, shows that exact bell curve, doesn't it?

MR. EDMONDSON: Agai n, one of the reasons | reconmende
a ten-year period of study, I amnot sure. Because sone of

t he things you brought up, there is so rmuch variation from
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one year to another. | would recommend a | onger period of
study than a single event.

MR. M NASIAN:  Throw nyself on the nercy of the Chair
or M. Gllery, and ask if |I could borrow just ten nore
mnutes to deal with this gabion problem

MR. GALLERY: | have no questions, so M. M nasian can
have ny tine.

H O BROM: That is very generous of you, M. Gllery.
We don't do it that way.

M. M nasian, your questions are very pertinent and |
aminterested in hearing them so continue another ten
m nut es.

MR. M NASI AN:  Thank you.

Steven van Gogh, | am not.

Remenmber M. Cook's exam nation of you, and you used
the word gabi on? Do you renenber you also testified that
the fish protection device, the gabion at the South Yuba
Water District and the Brophy Water District didn't neet
NMFS st andar ds?

VMR. EDMONDSON: Correct.

MR. M NASIAN. There is a drawing on the overhead. The
green represents the Yuba River? Do you see the | abel
gabi on?

MR EDMONDSON:  Yes.

MR. M NASIAN: Did you go on the tour?
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MR, EDMONDSON:  The recent tour?

MR. M NASI AN:  Yes.

MR. EDMONDSON:  No.

MR. M NASI AN:  Have you ever seen the gabion of South
Yuba- Br ophy?

MR EDMONDSON:  Yes.

MR. M NASI AN:  Does that draw ng, obviously not to
scale, look |ike the approxi nate di nensi ons of the gabion,

t he placenent of the gabion?

MR. EDMONDSON: Perhaps. Fairly rough sketch.

MR. M NASIAN. Let nme ask you a few ot her questions.
M. Cook was referring to the South Canal. Now, the gabion
is positioned in a pond, is it not, off of the Yuba River?

MR. EDMONDSON: Right. What | saw was in a pond in the
Gol df i el ds.

MR. M NASIAN. There is no way adult sal non could swim
the rock of the gabion and spawn in the pond between gabion
and the |l evee, is there?

MR. EDMONDSON:. There is no way an adult sal non could
swi mt hrough the gabi on, but an adult sal non could sw m over
t he gabi on during overtoppi ng.

MR. M NASI AN:  Because fl oods occur in Decenber,
January, February, March, usually, don't they?

MR EDMONDSON:  Yes.

MR. M NASI AN:  You know of any adult sal non that will
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be in the Daguerre Point area during the time of a flood
that could swimover the top of the gabion?

MR. EDMONDSON: Do | have specific evidence of that?

No, | don't. | can construct a scenario where that m ght
happen. |s that what you are asking nme to do?
MR M NASIAN. Well, | just want to be real clear what

you are tal king about. You are not saying that the gabion
is allowing adult fish to go through it, are you?

MR. EDMONDSON:. The gabi on may be allow ng adult fish
to go over the top of it during overfl ows.

MR. M NASIAN:  You don't have any evidence of that, do
you?

MR, EDMONDSON:  No. The evidence that | had was that
there were juveniles found on both sides of the gabion.
Therefore, the gabion was ineffective in keeping sal non out
of that area.

MR. M NASI AN:  Have you read any reports in regard to
the nonitoring and the effectiveness of the gabion or just
been told that?

MR. EDMONDSON: | have been told that by NMFS staff and
by Cal Fish and Gane staff.

MR. M NASIAN:  But you haven't seen any studies that
woul d indicate that?

MR. EDMONDSON: If there is one available, again, wth

the pile of things | read last night, that wasn't included
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in there.

MR. M NASIAN:  You actually started to prepare for this

testinmony, | gather, last night in terns of |ooking at the
background nmaterial; is that correct?
MR. EDMONDSON: No. Actually, | initiated consultation

with FERC back in May and with the -- actually, | have to

| ook back on the dates, but | started work on the Yuba River
before we initiated consultation with the Corps of

Engi neers. | becane part of the Yuba River, Lower Yuba

Ri ver Fisheries TAC group and attended those neetings and
part of the Upper Yuba River Studies Technical Advisory
Group. | have been working on the Yuba River previous and
nost of the information that | have is fromthose other

pr oceedi ngs.

MR. M NASI AN:  Now, when M. Cook referred to the South
Canal, what did you think he was neaning in relationship to
t he gabi on and the pond on the river side or the pond on the
| and side or |evee side of the gabion?

MR, EDMONDSON: | amnot familiar with the |ocation of
South Canal relative to that gabion, so | can't answer your
guesti on.

MR M NASIAN: Did you -- do you understand today what
way the Brophy-South Yuba-Yuba County Water Agency-Dry Creek
gabi on does not neet reasonabl e standards for protection of

juvenile fish?
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MR. EDMONDSON:  Agai n, ny understandi ng based on NVFS
staff and Cal Fish and Ganme staff is juveniles were sanpl ed
on both sides of the gabion. Therefore, the gab did not
neet criteria.

MR. M NASIAN: Well, they would be sanpled on the river
side, wouldn't they, because that is where juveniles are
supposed to stay, isn't it.

MR. EDMONDSON:. My understanding is they were sanpl ed
on both sides of the river.

MR. M NASIAN: |Is that NVFS' standard, basically, that
a structure is supposed to keep the juveniles from goi ng
through it into the water diversion facilities?

MR. EDMONDSON: The juveniles and the adults.

MR. M NASIAN. Today if | told you that the only report
that exists which would indicate that there were any
juveniles on the land side of that gabion attributes that to
overtoppi ng during flood conditions, would you say that that
doesn't meet NMFS standards?

MR. EDMONDSON: If you are saying that fish nmake it
over the fish barrier, then | would say that fish barrier
does not nmeet NVFS standards.

MR. M NASIAN: The fish during flood tinme wash into the
pond all along the Yuba R ver, don't they?

MR, EDMONDSON: Yes, it occurs.

MR. M NASIAN:  So, every pond al ong the Yuba Ri ver that
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juveniles are washed into doesn't neet NWS standards; i

that right?

MR. EDMONDSON:. There is no specific screen. A screen

or fish barrier -- the gabion rock weir as a fish barrier
does not mean NVFS screen criteria.

MR. M NASI AN:  Just so that we can understand the
position of NMFS, we just ended this hearing. Wat do yo

want to happen at the gabion?

MR. EDMONDSON: If the gabion is ineffective excluding

fish, then it needs to be nade effective.
MR. M NASIAN. That neans we raise it up, keep the
floods out; is that right?
MR. EDMONDSON:. Perhaps. There nay be ot her avenues
MR. M NASIAN: What do you want this Board to do in

regard to the gabion?

S

u

MR EDMONDSON: | want the -- well, what | want, what

t hi nk shoul d happen is that the Board should require that
t he gabi on be constructed in such a way that precludes
fish.

MR M NASIAN: |f the evidence shows that it does
preclude fish, National Marine Fisheries Service will not
make the statenent that it doesn't nean NMFS standards;
that the corollary?

MR. EDMONDSON: There is a criteria for screens.

MR MNASIAN. That is a nmetal screen with a certain
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size opening with an electrical source and cl eani ng
mechanism isn't it?

MR. EDMONDSON:. The criteria doesn't actually go to the
cl eaning nechanism It is nore general. The screen has to
be able to maintain a certain efficiency, and often to do
that requires a cleaning nmechanism |[|If the water had | ow
turbidity and | ow sedi nent novenent, it nmay not require
cl eani ng.

I think the way the standard would be applied in this
case for something that is not -- it is a positive barrier
screen. It should have the sane -- what | am saying, be
able to have the same perfornmance as nore typical positive
barrier fish screens.

MR. M NASI AN:  Coni ng before the Board today, are you
aware that there was a |l awsuit and that there was a judgnent
of California Superior Court setting criteria for this
screen, either as a mechanical screen, metal or gabion, and
that this screen was tested after it was built and certified
as neeting that criteria specified by that court order?

MR. EDMONDSON: Was | aware of that court order? No.

MR. M NASI AN  Thank you

Not hi ng furt her.

H O BROM: Thank you, M. M nasian

M. Gllery.

MR. GALLERY: No questi ons.

CAPI TOL REPORTERS (916) 923-5447 196



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

H O BROM: M. Bezerra.

MR. BEZERRA: W have no questions for this wtness.

H O BROM:. M. Mrris.

MR MORRIS: W have no questions.

H O BROAN: M. Cunningham

MR CUNNI NGHAM  Sir.

---000---
CROSS- EXAM NATI ON OF NATI ONAL MARI NE FI SHERI ES SERVI CE
BY CALI FORNI A DEPARTMENT COF FI SH AND GAME
BY MR CUNNI NGHAM

MR. CUNNI NGHAM M. Ednmondson, Bill Cunningham | am
representing the Departnent of Fish and Gane.

If you will allownne, I would actually like to ask you
a couple of questions that | think in your conplicated
effort to represent yourself have perhaps been overl ooked.

And, M. Brown, with your permission | would like to
ask basic questions that we all address right at the start
of testinony. Perhaps, it is difficult when you are
testifying yourself to ask yourself those sane questions, if
| mght.

H O BROM: | wll allowthat.

MR. CUNNI NGHAM M. Ednondson, when you testified
t oday, have you been testifying under oath?

MR, EDMONDSON:  Yes, sir.

MR. CUNNI NGHAM |Is the exhibit attached to your
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materials that is identified as the testinony of Steven
Edmondson a true and correct copy of your testinony being
presented today?

MR, EDMONDSON:  Yes, sir.

MR. CUNNI NGHAM  Are the exhibits attached to your
testinmony as well also true and correct copies as subnitted?

VR. EDMONDSON:  Yes.

MR. CUNNI NGHAM |s your statenment of experience or
your resune as attached a true reflection of your
qualifications to appear as a w tness today?

MR, EDMONDSON: Yes, it is.

MR. CUNNI NGHAM  Thank you, M. Brown. | wanted to
hel p get that on the record for everybody.

M . Ednondson, since you have been testifying in the
cross-exam nation a variety of subjects have come up, so if
you bear with ne | amgoing to try to foll ow sonme of those
subjects a little further to see if perhaps we can get a
little better understandi ng of sone of the subjects.

If you would, | would like to go backwards fromthe
| ast discussion with M. M nasian where we were talking
about fish screens.

M. Ednmondson, to your know edge, does NMFS have any
specific screening criteria that recogni zed gabi on or
| eaki ng | evee structures as effective fish screens?

MR. EDMONDSON: My understanding is that the criteria
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does not address | eaky | evee, perneable dike-eaten weirs or
rock gabi ons.

MR. CUNNI NGHAM Do you know why?

MR, EDMONDSON:  No, | don't.

MR. CUNNI NGHAM Al so, kind of follow ng backwards,
there was a | ong di scussion, again aided by M. M nasian
about outm gration and pulse flows. And | believe the
di scussion in part dealt with this concept of a warm pul se
flow | believe your testinbny in cross-exam nati on was
that you weren't fanmliar with any studies that focused on
both of those elenents in one event.

Is there a problemtrying to do a warm pul se fl ow,
physi cal problem to your know edge?

MR. EDMONDSON: Yes. There is a problem associ ated
with tenmperature shock, particularly with the juvenile
lifestages. They are nore sensitive than the adult
lifestages to tenmperature shock. So, generally, extrene
differences in tenperature can stress and soneti nes cause
nortality directly or indirectly through direct nortality
t hrough fish bei ng washi ng downstream or through increased
predati on.

MR. CUNNINGHAM If | had the ability to generate pul se
flowin a river like the Yuba River, and | had been
mai ntai ning a tenperature up through ny rearing period, a

tenperature, let's say, hypothetically, 55 degrees, but
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decided | wanted to send down a warm pul se fl ow and chose 60
degrees in a large pulse, would you be able to say that it
woul d have adverse effect on the fish that | would be trying
to aid in mgration?

MR. EDMONDSON: Based on ny experience, you are likely
to have an adverse effect.

MR. CUNNI NGHAM I n fact, you essentially want to only
generate pulse flow after the fish have reached
outmgration; isn't that right?

MR. EDMONDSON: Yes. That is the concept behind pul se
flows.

MR. CUNNI NGHAM  As you earlier testified, too, it is
hard to select a tine for pulse flows because, in your
experi ence, salnonids can mature at varying rates and pul se
flows work best only when those fish mature in a very narrow
wi ndow of tinme, so you have the |argest nunber of
correct-sized outmgrants to go with the pulse flow, is that
right?

MR. EDMONDSON: That's correct. The studies where
have seen they work the best have been in relation to
hat chery rel eases.

MR. CUNNI NGHAM  Why hatchery rel eases?

MR, EDMONDSON: Because the fish selected to mature at
the sane rate, and they are generally nore nature and | arger

size when rel eased to the system So, essentially all the

CAPI TOL REPORTERS (916) 923-5447 200



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

fish are ready to nove downstream at the sane | evel of
maturity.

MR. CUNNI NGHAM  From your experience, have you
encountered such a short, narrow bell curve of maturing fish
in a native population or a wild popul ati on?

MR, EDMONDSON:  No, sir.

MR. CUNNI NGHAM Would it be fair to say, then, that to
the extent the Yuba R ver has no hatchery selection of fish
in that narrow wi ndow that a single pulse flow nay not be
effective in aiding outmgration of sal nonids on the Yuba
Ri ver?

MR. EDMONDSON: That's correct; it may not.

MR. CUNNI NGHAM Bear with nme. | again have to read
sone notes that people have been handi ng ne.

M. Ednondson, are you familiar with the NVFS
bi ol ogi cal opinion for a |long-term operation of the Central
Vall ey Project and State Water Project?

MR. EDMONDSON: | have read through the docunent, |
couldn't recite it to you now

MR. CUNNI NGHAM  Are you fanmiliar enough with it to
renmenber whether or not it sets any mininmumflow, standards,

to avoid stranding or dewatering?

MR EDMONDSON: Yes, it does. | believe so. | am
trying to remenber. | read a | ot of biological opinion
recently.
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MR. CUNNI NGHAM | don't want to force what you
actually can recall. Do you remenber it well enough to know
whet her or not there was any tenperature standard, for
exanpl e, |like 56 degrees Fahrenheit included within that
opi ni on?

MR. EDMONDSON:. My recollection is there was and
wor ked on both ends of that opinion. Reviewed it when
wor ked at the Bureau of Reclamation and then reviewed the
fini shed product when | came over to National Marine
Fi sheri es Servi ce.

As | recall, there was a tenperature standard; 56
sounds correct to me, but | don't recall the exact, explicit
tenperature standard.

MR. CUNNI NGHAM M. Ednondson, that brings us back to
anot her area that had quite a bit of cross-exani nation; that
is, tenperature criteria.

And | think earlier you testified that -- | believe you
said 54, a couple of degrees bel ow 56, which is what you
woul d consider as an optinmal tenperature for salnmonids. |Is
that a fair statenent?

MR. EDMONDSON: For sal monid spawning and rearing it
was 54 degrees, and that is based on the last two
reconmendati ons contained in the reference section of
bi ol ogi cal opinions that we issued for spring-run. They

both contain the nunber 54.
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MR. CUNNI NGHAM Can you help ne out by telling ne what
you rmean by the two periods of spawni ng and rearing? What
is the spawni ng event?

MR. EDMONDSON: The spawni ng events are when the mature
adults actually spawn in gravel, lay the eggs in the gravel,
and there is an ingravel form Then there is an energing
formand then for a period there is a -- the juveniles are
still in the area and they still need protection before they
out m grate.

MR. CUNNI NGHAM  What woul d be the rearing period of
time?

MR. EDMONDSON: The rearing period of time would be
post energence of the fry.

MR. CUNNI NGHAM  Thi s woul d not be when they are
actually in the gravel, but after they enmerge?

MR EDMONDSON:  Yes.

MR. CUNNI NGHAM  During that period of time, it is your
under st andi ng that 54 degrees would be the optinal
t enperature?

VMR. EDMONDSON: Correct.

MR. CUNNI NGHAM  You said that there is the possibility
that too cold a tenperature can be detrinental. Wen you
say too cold, are we tal king about a couple degrees or are
we tal ki ng about sonething bigger than that?

MR. EDMONDSON: We are tal king something |arger than
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that. As | recall, the lethal tenperature for juveniles was
34 degrees.

MR. CUNNI NGHAM If | were to, say, take a sanmple flow
that was at 54 and -- 56 and lower it to 54, would you
expect to see any detrinental effects on spawning or rearing
of sal noni ds?

MR. EDMONDSON: If you went from54 to 347

MR. CUNNI NGHAM 56 to 54, a two-degree drop

MR, EDMONDSON:  No, | would not.

MR. CUNNI NGHAM 56 to 507

MR. EDMONDSON: Probably not. | think 50 is stil
within the range. There are various docunents that
recommend optimumtenperatures. And it is in range of upper
40s to about the nmid-50s, in that range.

MR. CUNNI NGHAM  What happens if | go the other way, it
| start going to go to warnmer tenperatures? |Is the range as
broad? Can | go from56 -- 54 to 34, 20 degrees
Fahrenheit? If | go from54 to 74, would | see a simlar
range of inpacts on the fish or is it alittle nore
dramatic?

MR, EDMONDSON: It woul d be much nore dranatic,
dependi ng on how | ong you took to raise that tenperature.
You can avoid sone nortality by raising the tenperature nore
gradual ly. Generally, at about 58 degrees, and as | recall

that was for all ingravel forns, including eggs and
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nonenergi ng juveniles or sac fry, the lethal tenperature was
about 58 degrees when we start seeing neasurable nortality.

MR. CUNNINGHAM If | were to get into the 60s, would |
see simlar increase or a nore dramatic increase?

MR. EDMONDSON: Mdre dranmtic increase.

MR. CUNNI NGHAM A question | had going all the way
back to the start of your own testinony. You talked, and
notice in your testinony you spent several paragraphs
tal ki ng about consultation events that are currently taking
pl ace, both with FERC and wi th Corps of Engi neers.

But for ny understanding and perhaps the understandi ng
of the Board, can you, since you are the first person who
has made any real references to these in your testinony, can
you tell ne a little nmore about why NMFS is involved in a
consultation with the Corps of Engineers or initiating a
consultation with the Corps of Engineers on the Yuba River?

MR. EDMONDSON: NMFS is invol ved because the Corps of
Engi neers' activities are federal actions on the Yuba River.
We believe nmay be surplus and may affect threshold. That is
a threshold of the Endangered Species Act requiring a
Section 7 consultation

MR. CUNNI NGHAM  Perhaps that's where | need to ask
you, what Corps activities? You nake reference to them but
you didn't say which Corps activity we are tal ki ng about.

MR. EDMONDSON: Corps activities would be direct,
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indirect activities associated with the operation and

mai nt enance of Corps facilities on the Yuba River, as well
as Corps licenses which essential are |icenses for
rights-of-way to make use of Corps facilities or to
transport water over Corps facilities. In that is included
the fish passage issues at Daguerre Point Dam tenperature
and fl ow issues at Engl ebri ght Dam and the issue of
unscreened diversions that are facilitated by the Corps
proj ects.

MR. CUNNI NGHAM  So, it is your understanding that the
Corps itself is the operational entity for Daguerre and
Engl ebri ght Danf?

MR. EDMONDSON: The Corps is the operational entity or
shares that responsibility with Cal Fish and Gane, is ny
understanding. There is a cost share for operation of
Engl ebri ght Dam according to the Corps of Engineers with
Cal Fish and Gane. The Corps has ultinate responsibility
because it is a Corps facility for Daguerre Point Dam

For Engl ebright Dam the Corps owns that facility. It
is a Corps facility. The Federal Energy Regul atory
Conmi ssion has al so issued |licenses for operation of a |large
devel opnent on Engl ebri ght Dam

MR. CUNNI NGHAM  That | eads to ny other question. You
made sinmilar references to consultation with FERC on sone

Yuba River events, but you don't state in your own testinmony
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exactly which FERC pernmtted events or FERC pernitted events
are bei ng di scussed.

Do you have any infornmation to hel p us out
under st andi ng what are the FERC permitted activities on the
Yuba Ri ver?

MR. EDMONDSON:. What we are referring to there are
actually two consultations. One sort of a larger or
unbrella consultation for FERC s retai ned di scretionary
authority over its licensees for operations in the Yuba
River. And that includes inpacts to sal nobni ds associ at ed
wi th the inpoundnent and rel ease of flows from FERC
projects, facilitation of flows to unscreened diversions,

i mpacts associated in inadequate ranping rates, et
cetera.

There is also a consultation over this sumrer with the
Federal Energy Regul atory Commi ssion on short-term projects
for on rewind at the Narrows Hydroelectric Project.

MR. CUNNI NGHAM Does -- | saw in your testinmony that
the Yuba County Water Agency, anong others, is involved in
at least the FERC consultation process. Can you provide ne
any hel p in understandi ng how they are involved in that
consul tation process?

MR. EDMONDSON:  Yuba County Water Agency under both
consul tations was naned by FERC as a nonfederal

representative. In its provision under the Endangered
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Species Act, where a federal action agency can nanme the
applicant, in this case Yuba County Water Agency, to
actually work with the National Marine Fisheries Service in
the preparation of a biological assessnent. W work
directly with or -- during the short-term consultation on
rewi nd, we worked directly with Yuba County Water Agency and
in sone cases on an alnost daily basis with rew nd, and that
was associated with the take to |ist salnonids that occurred
as a result of the rewi nd operation, the ranping that
occurred to facilitate the rew nd.

MR. CUNNI NGHAM  NMFS actual ly | ooked at the ranping
event that took place during the consultation on the rew nd
proj ect?

MR, EDMONDSON: Yes, we did. W had field evidence
that insufficient ranmping rates resulted in nortality to
l'isted sal nonids.

MR. CUNNI NGHAM That is in the Yuba River?

MR, EDMONDSON: I n the Yuba River

MR. CUNNI NGHAM  Can you el aborate on that? Wat did
you actually find on the ramping rates and their
detrinental effects on salnonids in the Yuba River?

MR. EDMONDSON: What occurred there in that particular
i nstance was that Yuba County apparently had been drafting
down sone of its storage in the systemand was rel easing

unusual low flows in the sutmmer. In order to facility the
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ranping, the flows were to be reduced dranmatically for
pur poses of conducting the rew nd operations.

So flows went froma high of, | believe, sonewhere
around 2000 cfs and were due to be dropped to sonething on
the order of 1200 cfs, as | recall. In an interimperiod at
around 700 cfs or -- actually higher than that. |1'mtrying
to remenber the exact point that we started noticing
nortality. It was fairly high flows. The issue was when
you raise the river high, particularly when you have
juveniles, the juveniles tend to nove to the margin of the
river channel, to the low, flat areas.

So once the juveniles have nmoved to the low, flat
areas, once you drop the flow, they tend to renmain in those
pools or in the shallow spots. They becone isolated and
succunmb to nortality either from desiccation from
tenperature and nost likely frompredation. | think in the
case of Yuba River we were noting juveniles in pools that
were beconing isolated. The next day after the next ranping
step, the juveniles were conpletely gone. Likely that they
were succunbed to predation

MR. CUNNI NGHAM To the extent the Yuba County Water
Agency or several other parties | think you identified are
i nvolved in this FERC consultation process, are they bound
by any of the understandings that are reached through the

consul tati on event?
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MR. EDMONDSON: Once we go through a conplete
consul tation process and we end up with -- we end up as we
di scussed earlier with a nonjeopardy order or jeopardy
bi ol ogi cal opinion, if we go to a fornmal consultation

In a nonj eopardy biol ogical opinion there are terms an
conditions that are nondi scretionary that the Nationa
Marine Fisheries Service can add to a biol ogical condition
and nake it a condition of the incidental take. The Agency
is bound by those terns and conditions.

MR. CUNNINGHAM In this context on these FERC
permtted events, Yuba County Water Agency woul d be bound b
those terns as wel | ?

MR EDMONDSON:  Yes.

MR. CUNNI NGHAM Do you have any idea -- as
understand it now, the FERC consultations have been in
process for sonme period of tinme. Do you have any idea when
you can expect an actual resolution on that consultation
event or series of events?

MR. EDMONDSON: Actually we are hoping to have a

nmeeting soon with the designated nonfederal reps and

d

y

identify a schedule. W have not yet identified a schedule.

MR. CUNNI NGHAM  As | understand it, the Corps of
Engi neers consultation is quite a bit behind that, as well.
You just barely initiated the contact?

MR. EDMONDSON: Right. W are hoping to comnbine the
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two, have nore of a watershed approach anbng the Corps and
the FERC. This is prelimnary, but that is the kind of
direction | am hoping that these two consultations nove in,
ki nd of as one.

MR. CUNNI NGHAM  Kind of a |ast question, M.
Ednondson.

The concept of a net benefit | believe -- again this
was opened up early in cross-exam nation of you, with a
di scussi on about how the cold fl ows com ng out of New
Bul  ards Bar and the |arger summrer flows had sonewhat
provided a net benefit to salnonid fisheries in the Lower
Yuba River.

Do you have any -- do you know of any study that has
actual ly established the exi stence of such net benefits to
sal monids in the Lower Yuba River?

MR LILLY: | will object. It msstates his prior
testimony. He did not say there sonehow mi ght be net
benefits. H's testinony was that there would be benefits
t hrough the higher flows and | ower tenperatures.

H. O BROWN: Perhaps you can restate.

MR. CUNNI NGHAM | will just accept the qualification
M. Lilly put in. To the extent we are arguing that --

H O BROM: You are --

MR. CUNNI NGHAM Let ne start over again.

M. Ednondson, did you earlier testify that the cold
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water flows avail able from New Bul | ards Bar and i ncreased
volunmes off flows in the sunmer does provide a net benefit
to salnmonids in the Lower Yuba River?

MR, EDMONDSON: If | amnot mistaken, | said it was in
t he hypothetical, that would be the case. But it is
dependi ng on a nunber of factors, including the duration of
those flows and tenperatures are available to fish. Again,
that goes back to the issue of tenperature and flowwithin a
preferable range for a short period of tine is no benefit at
all to the popul ation.

There are other issues associated with the Yuba R ver
besi des just tenperature and flow. For instance, discussing
net benefits, there are also | osses associated with
unscreened diversions. You nay produce nore fish, but then
agai n you have greater | osses at unscreened di versions.

It is easy to answer on a hypothetical. |In the real
word, as you said, | amnot aware of any published docunents
that describe a net benefit to the sal nonids. There nay be,
but | am not aware.

MR CUNNINGHAM | will call it quits right there.

Thank you, M. Brown.

H. O BROMN: Thank you.

MR. CUNNI NGHAM  Thank you, M. Ednondson.

H O BROWN:. Thank you, M. Cunni ngham

Staff -- wait, M. Sandi no.
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MR, CUNNINGHAM M. Brown, M. Sandino has left for
the day. | believe he was contenplating linited
cross-exam nation if and when it becane appropriate.

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: Are we going to have opportunities to
recross?

H O BROM: Yes, sir. |If there is redirect you will.
No redirect, no recross.

Staff, do you have cross?

M5. LON | have one question.

H O BROM:. Alice.

---000---
CROSS- EXAM NATI ON OF NATI ONAL MARI NE FI SHERI ES SERVI CE
BY STAFF

M5. LON M. Ednondson, on your water tenperature
recommendati ons, the final page of your testinony, Section
13 C, are those water tenperature recomendati ons intended
as upper limts on nmean daily water tenperatures or are they
i ntended as maxi mum dai |y tenperatures?

MR. EDMONDSON: | wasn't that specific with the
recomendations. | don't have any answer for you on that.

M5. LON Let's see. The Board, you know, normally,
you know, in setting flow standards or tenperature standards
such as these would need to specify exactly if it was

intended to be a mean daily water tenperature or a maxi mum
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t enper at ure.

You don't have a recommendation at this tine on what
these tenperatures represent?

MR, EDMONDSON: | would like to review nore of the data
before | give a response to that. Just off the cuff | would
say nean daily, but | would want to review the data before |
gi ve you a hard-and-fast recomendati on.

M5. LON Thank you very much.

H O BROW. M. Ednondson, do you have any redirect?

MR FRINK: M. Brown, | do have some other questions.
MR. MONA: | have a few al so.
MR FRINK: | will get ny owmn out of the way first.

M . Ednondson, your resune indicates that you were a
bi ol ogi st for FERC from 1989 to 1997. D d you do any work
on the Yuba River during that period?

MR. EDMONDSON: | didn't do any major work on the Yuba
River. | don't have recollection of a specific project. |If
| did a nmajor IFIMor major Conm ssion order or rehearing
request, | would have recollection of it.

MR. FRINK:  You weren't involved with the establishment
of the higher instreamflow requirenents that FERC adopted
in the early 1990s?

MR EDMONDSON:  No, | was not.

| have sone questions about the gabion fish screen that

M. M nasian was asking you about. Should the approach
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channel to a fish screen be considered when eval uating the
overall efficiency of a fish screen of a water diversion
facility?

MR. EDMONDSON:  Absol utely.

MR. FRINK: And in the case of the gabion fish screen
that is depicted in M. Mnasian's schematic di agram would
you be consi dered about -- would you be concerned about the
velocity of water flowing in and the velocity of water
flowi ng out of the diversion ponds across which the gabion
is constructed?

MR. EDMONDSON: Those are components of the perfornance
of the fish barrier, so yes.

MR. FRINK: How would a slow velocity in the approach
channel or the return channel affect the fish or would it
have any effect if the velocity were very sl ow?

MR. EDMONDSON: Again, | amhaving a difficult tine
with the schematic. Maybe | should speak in nore genera
terns.

MR FRINK:  Okay.

MR. EDMONDSON: The issue is the flow past the screen
or diversion facility or the barrier. There are two issues
of flow, one is the flow past a diversion facility and the
other is flow through that diversion barrier. |If the flow
t hrough the diversion is too high, then fish becone inpinged

on the barrier and nortality that way.
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There is also an issue of flow past the diversion
facility. In other words, the flow should be such that fish
are not inpinged and al so they have an opportunity to nove
past the screen or positive barrier

MR. FRINK: Have you heard there have been any probl ens
resulting at the gabion fish screen as a result of slow
noverment of water on downstream or past the fish screen?

MR. EDMONDSON: | amnot very famliar with the
speci fics of the gabion.

MR. FRINK: |If the height of the gabion fish screen
were increased, would that reduce the problemof fish going
over the gabion during floods or extrenely high flows?

MR. EDMONDSON: It should reduce that conponent of
entrai nnent .

MR. FRINK: Assuning that the gabion fish screen were
to remain in place, would you be concerned about taking
actions to ensure that the flowinto and out of the pond
adj oi ni ng the gabion noves a relatively stable velocity
approaching the velocity of the river?

MR. EDMONDSON: | guess you're alluding to how |l ong the
fish stay in the channel, nmoving them back as return back to
the river?

MR. FRINK:  Would you be concerned if the fish stayed
in the pond across which the gabion is constructed for a

| ong period of tine?
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MR. EDMONDSON: Absolutely | would. Issues nostly
associ ated with water tenperature and predation and fish
being retained in that pond. Yes, | would.

MR. FRINK: Could you reduce those problens if you
i ncreased the rate of flow through the pond in which the
gabion is | ocated?

VR. EDMONDSON:  Yes.

MR, FRINK:  Wuld NVWFS staff be available to
participate in a joint evaluation process wth other
agenci es on nethods of inmproving fish screening facilities
in the area of the rock gabion?

MR. EDMONDSON: Absol utely, yes, sir.

MR. FRINK: One other question

You testified about the change in flows in the Yuba
Ri ver during what | believe you referred to as the rew nd
operation; is that correct?

MR. EDMONDSON: Yes. There is a part of a schedule or
routi ne mai ntenance on the generator, the generator for the
Narrows Hydrologic Project. It was due to be rewound. In
ot her words, the copper wi ndings are renmoved and new
wi ndi ngs are put on.

MR FRINK: Did that entail substantial change in flows
in the Lower Yuba River?

MR, EDMONDSON:  Yes, sir.

MR FRINK: That is all | have.
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MR. MONA: Just one question

On your witten testinony, Page 7, Paragraph D, you
recommend the need for a study of the tinme the snolts
em gration and flow you need for period April 1 through June
30t h.

Who are you suggesting conduct the study? The Agency?
FERC? The Board?

MR. EDMONDSON: | suggest or ny recomendation is that
the requirenent to conduct that study nmay be nade a term and
condition of the water right.

MR. MONA: The Agency?

MR. EDMONDSON: Ri ght.

MR. MONA: Thank you

H O BROMW:. M. Ednondson, do you have any redirect
you wi sh to add?

MR, EDMONDSON:  No, sir, | do not.

H O BROMW: No redirect, there will be no recross.

MR. LILLY: Excuse nme, M. Brown.

Your normal procedure is that if the |awer who foll ows
us in the order asks questions that raise other issues, we
do have an opportunity to ask foll ow up questions to that,
and | do have sone followup questions followi ng up on M.
Cunni ngham s cross-exam nati on

H O BROM:. M. Frink, did | state ny position

correctly?
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MR. FRINK: | think the procedure has varied. | think
it iswithin the discretion of the Chair. |If there were new
i ssues covered as a result of the cross-examnation, it may
be appropriate to allow sone further cross-exam nation. But
it is within the discretion of the Chair.

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: If you allow recross, | was rem nding
you first in line.

H O BROM: The Chair, if there is no redirect inthis
hearing, would not allow recross. W will go with that.

MR, LILLY: Just so the record is clear, M. Brown, |
want you to know | consider this to be a denial of due
process rights.

H O BROM: It is so noted, M. Lilly.

MR LILLY: Thank you.

H O BROM: If there is any further -- | think we are
going to try to close about five to four each afternoon and
| think that, M. Cee, instead of start your direct, we wll
start first thing in the norning if that is all right with
you.

MR GEE: It is fine, M. Brown.

H O BROMW: W are adjourned until 9:00 --

MR. FRINK: There is one other housekeeping matter. |
beli eve M. Ednondson wi shed to nove his exhibits into

evi dence.
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VMR. EDMONDSON: | am sorry

H O BROMWN: Thank you, M. Frink

MR. FRINK: W are tal king about the SS-NMFS-1 to
S- NVFS- 12.

MR EDMONDSON: Yes, | would Iike to have those noved
into evidence.

H O BROM: If there is no objections to the adm ssion
of those exhibits --

MR. LILLY: W have sone objections, M. Brown.

H O BROM: Al right.

VWi ch one, M. Lilly?

MR LILLY: First of all, I think it was just an
oversi ght, but at |east our copy of Exhibit S-NMFS-2, Page
197 was missing. W just ask that M. Ednondson provide
copies of that to the Board and to the interested parties so
we have a conplete copy of that exhibit. | amsure that was
just an oversight.

MR. EDMONDSON:  S- NMFS- 27

MR. LILLY: Yes, Page 197. | assune you can do that if
you find the original

As far as Exhibits S-NWMFS-2 through 9, those are
hearsay. M. Ednondson was not listed as the author of any
of those exhibits and, therefore, they cannot be considered
as his testinony. |If they are accepted into evidence, we

ask that they be accepted subject to the linmtations in
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Government Code Section 11513 on the use of hearsay
evi dence.

Furt hernmore, subject to that limtation we understand
that these documents can be adnmitted into the record for
background i nformation. However, we object to their use for
any broader purpose because they do not have bearing on
i ssues the State Water Resources Control Board is going to
be deciding in this hearing. Basically, certainly, the
federal Endangered Species Act can be very relevant to
actions by federal regulatory agencies |like FERC, as M.
Ednmondson has explained. But the State Water Board has
different | egal standards that it is going to apply and
those | egal standards will be the sane whether or not these
species are |listed under the federal Endangered Species
Act .

H O BROMW:. M. Ednondson, any comments on that?

M. Frink, any comrents?

Let me hear from M. Baiocchi first.

MR. BAIOCCHI: M. Brown, they should be admtted.
mean, that is part of the public records, you know. The
i nfornation he has in there is public information. It
shoul d be part of the record.

However, if it is going to be -- if it is going to be
not admitted in the record, then we object to it and we will

nove forward with this, with the exhibit issue, later on in
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t he heari ng.

Thank you.
H O BROWN. Thank you, M. Baiocchi.
M. Sanders.

MR. SANDERS: Being that M. Ednondson is not

attorney, and | don't presune to speak for him |

to point out that | believe your rules do allow yo

judicial notice of at |east sonme of these exhibits

Federal Register, any exhibit that is published in

an
woul d ik
u to take
. The

t he

Federal Register, we request that you take judicial notice

of that. It is a publicly avail able docunent. Li

bel i eve, again | mght be stepping out on a linmb h

kew se, |

ere, but

believe that the other exhibits, the status reviews, et

cetera, would also fit within your judicial notice

regul ati ons and, therefore, you should accept theminto

evi dence. You should notice them and accept them

evi dence on that basis.

yes.

Thank you.

H O BROMN: Thank you, M. Sanders.
MR. CUNNI NGHAM M. Brown, if | mght.
H O BROM: Yes, sir.

MR. CUNNI NGHAM | thought | would wait until

H O BROWN. M. Cunningham go ahead.

MR. CUNNI NGHAM Whet her you call it judicial
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official notice, under Governnent Code Section 115,

probably, 15, | do believe that you can take official notice

of docunents generated by official bodies or agencies or
federal or state governnment. Alnobst all the docunents,

exhibits, are governnents and are referred to as such and

fall into that class. So to the extent those are avail abl e,

they are available as potential exhibits for purposes of
per haps of hearsay but are thensel ves recogni zabl e for the
substance contained within it as well.

| have one additional clarification point for staff.
In ooking at my nunbering of M. Ednmondson's exhibits, is
his testinmony nunbered at all, actual witten testinmony?

MR, MONA:  Yes. It was subnmitted to the Board
unnunbered, so staff nunbered it as S-NVFS-1A

MR. CUNNI NGHAM My understanding is that the
consi deration before you rightfully is for all of the
exhi bits, including 1A?

MR, EDMONDSON: Correct.

H O BROWN:. Thank you, M. Cunni ngham

M. Frink

MR, FRINK: Yes, M. Brown.

I would say that the issue of classification of species

under federal Endangered Species Act is relevant to an
action the Board nay take. 1In the Board's initial hearing

notice it was described as the Board may amend the permts
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or licenses of water rights, but also nentioned other
actions that the Board m ght want to take, and the Board
does have responsibilities before FERC. So, certainly, the
classification of the Endangered Species Act is a rel evant

i ssue.

| would agree that nost of the reports identified by
M. Ednondson are governnental reports, and they are
entitled to adm ssion under our regulations. If M. Lilly
has a specific objection to a particular report, maybe we
can hear that. But | wouldn't want to just state at the
outset that all of those reports would be regarded as
hear say.

H O BROMN: Thank you, M. Frink

M. Lilly.

MR LILLY: W stand by our objection, we are not
objecting to having themreceived into the record. But
whet her they are subject to official notice or not, they
still are hearsay and still are subject to the limtations
on the use of hearsay evidence as specified in the
Gover nment Code.

H O BROM: M. Lilly, your objections and concerns
are duly noted. The Board will take notice of that.

On that basis, the exhibits are adnmitted into
evi dence.

There being no further business --
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MR. LILLY: | have one housekeeping matter. W found a
glitch in one of our conputer codes and have prepared sone
exhi bits which nodify a couple of the graphs in the prior
exhibits. | just want to distribute those today so the
parties woul d have a chance to receive them before our
Wi tnesses actually testify. So | have six copies of
Exhi bit S-YCWA-16B which has some minor corrections on 16A
and also to the S-YCWA-19A which has sone revisions to
Exhibit 19. | will subnit those to staff this afternoon and
provide copies for all interested parties.

H O BROMN: You have copies to hand out this
af ternoon?

MR, LILLY: Yes. O course, the issues of
adm ssibility can be assessed when our w tnesses actually
testify.

One other very inmportant natter, one of our w tnesses,
Bill Mtchell, will not be available during the second week
of the hearing. And the way the schedule is going now, it
| ooks like we would be able to put our case on during the
first week and have conpl ete cross-exani nati on of witnesses,
including M. Mtchell. However, after all the parties have
put on their cases we may need to put on rebuttal evidence.
And, therefore, M. Mtchell would be a critical part of
that and woul d not be avail able during the second week of

the hearing for that.
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We request that the Board be willing to schedule an
addi ti onal, probably, just an hour or two hearing, if
necessary, after the second week of schedul ed days of the
hearing to facilitate M. Mtchell. He had preexisting
plans to travel out of the country for that second week of
the hearing. Just as the Board accommopdat ed John Nel son
fromFish and Gane, a preexisting plan to be gone the first
week, we ask that the Board accommodate M. Mtchell's
schedul e regardi ng that second week.

H O BROM: He will be here within the days schedul ed
for the hearing?

MR, LILLY: He will be here tonmorrow, Thursday and
Friday. Then you have a week off and the followi ng week you
have Monday, Tuesday and Thursday, and he will be out of the
country on those three days.

H O BROM: You want to catch himbefore he | eaves?

MR LILLY: Catch himbefore he | eaves, but nore
i mportant | am asking the Board to agree to schedul e an
addi ti onal day of hearing after the seven schedul ed days,
probably just a short portion of a day of hearing to all ow
M. Mtchell to present any rebuttal evidence that may be
necessary after the parties have put on their cases.

H O BROM: | have concerns, is that if we all through
within the days that are schedul ed, can you put on -- you're

tal king rebuttal evidence?
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MR LILLY: That is all it will be. | expect at nost
probably an hour, probably nore like half an hour. O
course, if the Board finishes earlier during those seven
schedul ed days, the total tinme would not be different, just
to allow -- to accommpdate his schedule to allow an
addi ti onal short period of hearing during the subsequent
week.

MR FRINK: M. Brown.

H O BROM:. M. Frink.

MR. FRINK: | believe any of the evidence that M.
Mtchell would be speaking in rebuttal will have been
presented at the time he presents his direct. So perhaps he
could go ahead and address that. Al the other parties'
exhibits are in and | know that it is not desirable to mx
the direct and rebuttal, but perhaps in this case you can
make a limted exception. And if there is sonething M.
Mtchell feels he needs to address on rebuttal, he can do so
this week.

MR. LILLY: The problem M. Frink, is you have all owed
Fish and Gane to go at the end. Their evidence would not be
in the record at that tinme. That would be the major type of
evi dence that he would be providing rebuttal to.

MR, FRINK: Fish and Gane exhibits were subnmitted in
advance of the hearing. Their testinony is to be a brief

oral sunmary of what they already put in. And in terms of
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accommodati ng the order of presentations, we did accomvbdate

the request by Fish and Ganme. W al so have acconmpdated the

request of sonme of the agencies within Yuba County in
wor ki ng out the schedule. W have not schedul ed additional
hearing days. It may well be that we are not done with thi
thi ng anyway at the end of seven days.

At this point | would be hesitant to conmit to
scheduling additional days if the Board, in fact, is done.

HO BROM: | will rule on that in the norning. But
right now |l amnot apt to schedul e additional hearing days.
If that is all we are lacking, M. Lilly, try to figure
somet hing out, if you can.

MR LILLY: We will wait to hear the ruling.

H O BROM: W are adjourned until 9:00 in the
nor ni ng.

(Hearing adj ourned at 4:00 p.m)

- --000---
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